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Abstract 
 
International multimodal transport continues to grow exponentially, while the relevant 
international legal framework becomes increasingly fragmented and complex. The 
establishment of a widely acceptable uniform international legal framework for 
multimodal transport contracts has proven to be extremely difficult, in spite of the 
various attempts initiated by some international organizations. Owing to the 
increasing use of containers to consolidate cargo, multimodal transport practice has 
become inevitable in the field of international trade based on its numerous 
advantages over the traditional unimodal carriage practices. Therefore, the urgent 
need of an internationally legal instrument to govern liability issues arising from 
multimodal carriage transactions is highly requested by trading parties. This 
research, however, present the difficulties involve when trying to establish liability 
issues arising from multimodal carriage claims and the impact it has on contracting 
parties who are never certain on which regime their contracts are based, instead 
depends on already existing unimodal liability regimes to sort out their disputes.  
The strengths and weaknesses of the two most recent attempts at producing 
a uniform legal regime for multimodal transport namely: The United Nations 
Convention on International Multimodal Transport of Goods 1980 (The UN 
Convention of 1980) and The United Nations Convention on Contracts for the 
International Carriage of Goods Wholly or Partly by Sea (The Rotterdam Rules) are 
also examined in this research as none of these attempts appears to be a tenable 
solution. However, in the absence of a truly accepted international uniform legal 
regime for multimodal transport contracts, some nations, regional and sub-regional 
laws and regulations on multimodal transport contracts have been initiated. 
Despite the recognition of the Rotterdam Rules in certain jurisdictions, it will 
probably fail to achieve the aim of uniformity as intended because it’s merely a 
“maritime-plus” Convention. With the continuous development of containerization, 
there is an imperative need to have a multimodal transport convention which is broad 
enough in scope to govern the rights and liabilities of all parties in a multimodal 
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carriage contracts, including inland carriers and their contractors or sub-carriers 
(referred to as performing parties) in the new Convention. 
Finally, at the end of this research, a proposed solution is been 
recommended; which is that of globally making use of the UNCTAD/ICC Rules for 
the main time while work is been carried out on a future international legal 
convention on multimodal transport contracts. 
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CHAPTER 1 
 
General Approach of the Study 
1.1 Introduction 
 
Even if cargoes are transported in a much safer way nowadays, they are frequently 
damaged or lost during transport. When cargo is therefore, damaged or lost, the 
owner of the cargo must suffer a loss.1 
The world of transport has changed considerably over the last few decades 
and international transportation of goods is increasingly carried out on a door-to-door 
basis involving more than one mode of transport.2 Multimodal transport; also referred 
to as combined or intermodal transport,3 has been greatly influenced by the advent 
of containerization in the mid-1960s.4 
In the past, goods were received by the shipping line in the port of loading, 
and delivered to the port of destination. The shipper would normally deliver the cargo 
to the port of loading. The shipping line had nothing to do with the cargo before it 
was loaded on board the ship, or after it had been discharged from it. According to 
the INCOTERMS, the point where responsibility is transferred (“critical point”) was 
the ship‟s rail. The shipping line covered only the movement of goods from port to 
port, or hook to hook.5 
With the advent of containerization, shipping lines took responsibility of the 
goods at an earlier stage whereby the transfer of responsibility moved ashore. The 
shipper no longer delivers the goods “under the hook”, but to the carriers‟ container 
freight station (cfs) for consolidation and stuffing into the container, or the shipper 
stuffs his goods into a container at his own premises. The International Chamber of 
                                                             
1 L Zhu “Carrier‟s liability in Multimodal Carriage Contracts in China and its Comparison with 
US and EU” (9 May 1980) ICMS <http://www.icms.polyu.edu.hk/Papers/IFSPA10-
Papers/03_11.pdf>(Accessed: on 26 May 2011).104. 
2
 Supra 103. 
3
 C Murray, D Holloway and D Timson-Hunt “Schmitthoff‟s Export Trade: The Law and Practice 
of International Trade (2007) 308. 
4
 J Hare Shipping Law and Admiralty Jurisdiction in South Africa (2009) 2ed 599. 
5
 Singapore Logistics Association “Multimodal Transport Operators” (4 June 2011) 
SLA<http://www.sla.org.sg/mto> (Accessed: on 27 March 2012). 
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Commerce developed new INCOTERMS which recognize this development. The 
“critical point” has been removed from the ship‟s rail and instead placed at the point 
where the goods are taken in charge by the shipping line.6 
The growth of container transport together with technological improvement of 
the system used for transferring goods between different modes of transport, that is 
sea, road, rail and by air or inland waterway has considerably affected modern 
transport patterns and practice.7 As a matter of fact, the amount of movement of 
goods taking place at ports has had a significant increase due to the numerous 
advantages provided by the use of containers to consolidate cargo transported on a 
door-to-door basis.8 The multimodal contract for the carriage of goods covering the 
whole journey from door-to-door has become an efficient tool for international traders 
as well as carriers. Containerized transportation has therefore caused the demand 
for multimodal contract of carriage from door-to-door to grow tremendously.9 This 
growth is due to the convenient conditions provided by the use of container, as it 
eases the handling of ocean-borne cargo and reduces the risk of cargo damage 
when compared to the traditional method of transporting cargo.  
In fact, before the container revolution, shippers had to sign several contracts 
of carriage to send their cargo abroad, each with a different carrier and relating to 
each part of the carriage. Each of the different contracts would be under distinct 
regulations, having its own legal regime and pertaining to specific mode of carriage 
either by road, sea, air or rail. As containerization developed, goods started to be 
transported on a multimodal basis, and the possibility of making use of a single 
contract for the whole carriage made things much easier for shippers who were able 
to deal with one party; the multimodal transport operator (MTO) who would be 
responsible for the entire voyage.10 As this multimodal option appealed to shippers, it 
                                                             
6
 Supra. 
7
 UNCTAD Secretariat report “Multimodal Transport; the Feasibility of an International Legal 
Instrument”(13 January 2003) 
UNCTAD/SDTE/TLB/2003/1<http://www.unctad.org/en/docs/sdtetlb20031_en.pdf> 
(Accessed: on 28 May 2011). 
8
 JA Clulow Multimodal Transport in South Africa: Degree of Master of Law University of Cape 
Town (1998) <http://web.uct.ac.za/depts/shiplaw/theses/clulow.htm> (Accessed: on 30 May 
2011). 
9
 UNCTAD “Questionnaire on Multimodal Transport Regulation” TDN 932(2) SITE 
<http://www.uncitral.org/pdf/english/workinggroups/wg_3/Quest-UNCTAD-eng.pdf> 
(Accessed: on 27 May 2011). 
10
 BB Abhinayan Multimodal Aspect of the Rotterdam Rules: A Critical Analysis of the Liability of 
the MTO Master thesis Lund University (2011) 4-5. 
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became clear that appropriate regulations needed to be formulated in order to deal 
with the legal problems related to the door-to-door operations. 
The fact that diverse types of carriers are involved within the international 
door-to-door transport to complete a multimodal carriage transaction, it is always 
difficult to assess the liability issues of the main carrier responsible for loss or 
damage to cargo in the course of transportation. The use of containers has greatly 
altered the traditional method of transporting cargo since a large amount of cargo 
belonging to several consignors could be stuffed into standardized container sizes 
and easily carried at the same time.11The duty of care the carrier owes to the cargo 
under a multimodal transport contract has also been reduced due to the fact that, 
consignors could contract with a single carrier for the entire route as opposed the 
traditional method, where several carriers on different modes of transport had to be 
involved in the carriage. Containerization is therefore more economical as it eases 
the physical aspect of multimodal contracts of carriage to a greater extent than the 
traditional method of handling ocean-borne cargo, but, however, it has significantly 
affected multimodal transport services regarding the liability of the cargo carrier in 
particular. 12 
The first effect is that the use of containers is characterized by on- deck 
carriage,13 which was not recognized by the then law,14 in accepting whether the 
deck of a ship is a legitimate place for carriage of cargo. This therefore affected the 
liability regime of the Hague rules which did not set any provision regarding the loss 
or damage to goods carried on-deck.15 
Secondly, the use of more than one mode of transport affected the liability of 
the carrier since each mode of transport utilized during the carriage process was 
governed by a distinct liability regime. Thus, multimodal transport practice raised 
difficulties in determining the liability of the carrier in the case of loss, damage or 
                                                             
11
 Las Palmas De Gran Canaria “International Conference on Logistics and Multimodal 
Transport” (9 October 2011) IMMTA<http://www.immta.org/uploads/IMMTA_Conf.2011.pdf> 
(Accessed: on 28 May 2011); see the advantages of containerization available 
<http://web.uct.ac.za/depts/shiplaw/theses/clulow.ht>(Accessed: on 28 May 2011). 
12
 Abhinayan Multimodal Aspect of the Rotterdam Rules4-5. 
13
 Clulow “Multimodal Transport in South 
Africa”<http://web.uct.ac.za/depts/shiplaw/theses/clulow.ht> (Accessed: on 30 May 2011). 
14
 International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, 
1924 (Hague Rules). 
15
 W Chia-Lee “Changes in the Sea Carrier‟s Liability for Cargo as a Result of Containerization 
and Multimodalism: (US and Taiwanese Law) (July 1999) Institute of Comparative Law Mc 
Gill University Montreal 7. 
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delay in delivery of goods en route since the transportation process from start to 
finish involves several successive carriers.16 In addition, where goods are carried in 
sealed containers, it will be very difficult to identify the stage or mode of transport 
where loss or damage to goods occurred. Therefore, the absence of a truly 
recognized multimodal transport document makes it difficult for a cargo owner to 
identify the party responsible in cases of loss or damage to cargo, as well as creating 
uncertainties to parties as to which principal liability regime their carriage contract is 
based on.17 This was not the case with the traditional method of carriage, whereby 
the carrier performing on a single mode of transport assumed all the risk involved in 
the carriage, as parties could define the liability regime governing their contract 
during the pre-contractual stages depending on the mode of transport to be used. As 
such, loss or damage to cargo could be easily identified and claims resolved with 
ease. On the other hand, containerized cargo transported by more than one mode of 
transport made localization of loss or damage to cargo very difficult. This is due to 
the fact that the loss or damage to cargo may occur abruptly at a time difficult to 
establish, especially during the exchange in mode of transport and 
carriers.18Unfortunately, the international transport law has not been able to assist 
appropriately, and there is still an undesirable legal gap within multimodal transport 
regulation. As a result claimants, as well as the law, have encountered much 
difficulty in allocating the liability of the carrier responsible for any damage sustained 
by goods under its custody as well as its limitations.19 
1.2 Definition of the Research Problem 
 
Multimodal transport, which represents an important method of transporting goods, is 
still subject in most countries to the same legal provisions which apply to single 
modes of transportation, as the efforts made by international community to impose a 
                                                             
16
 S Mankabady “The Multimodal Transport of Goods Convention: A Challenge to Unimodal 
Transport Conventions.”(1983) Vol 32International and Comparative Law Quarterly 120-
140available at: <http://www.jstor.org/pss/759470> (Accessed: 30 May 2011). 
17
 Supra126. 
18
 Supra132. 
19
 Abhinayan Multimodal Aspect of the Rotterdam Rules 5. 
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uniform discipline on multimodal transport ended up unsuccessfully due to lack of full 
ratification for the convention to enter into force.20 
Therefore, the main problems affecting the carrier‟s liability under multimodal 
transport operations always arise in events where: 
“…either, the place where loss of or damage to goods under the carrier‟s charge is 
known, or where the loss or damage to goods cannot be established.” 
However, when cargo is lost or damaged in door-to-door transport, it is important 
to determine where the damage or loss occurred and which carrier should therefore 
be responsible. It is also important to determine which international regime should be 
applied to decide liability issues for specific modes of transport. 
These problems are influenced by the absence of a specific rule regulating 
multimodal transport. The fact that multimodal transport liability is not defined by any 
specific international convention, the protection of servants or argents employed by 
the carrier, as well as independent contractors, appears confusing when determining 
their liability and limitations of liability in a multimodal transaction.  
Unimodal transport is governed by different, often mandatory, international 
conventions with the ocean and air conventions being widely adopted, whereas 
inland-carriage rules vary from one region to another.21 These conventions stipulate 
different bases for liability and different limitations of liability for the carrier. A carrier‟s 
liability is defined according to where the breach of contract occurred. However, 
problems tend to arise if the breach of contract cannot be localized.  
Under the present regulatory framework, however, both the incidence and the 
extent of a carrier‟s liability may depend on whether a damage or loss can be 
localized; and which one of the considerable number of potential applicable rules or 
regulations are considered to be relevant by a court in a given forum.22 
In a situation under a multimodal carriage contract where the place of loss of 
or damage to goods is known or localized, unimodal mandatory rules or national 
                                                             
20
 The United Nations Convention on International Multimodal Transport of Goods (MT 
Convention) Geneva 23
rd
 May 1980. 
21
 V Ulfbeck “Multimodal Transport in the US and Europe-Global or Regional Liability Rules?” 
(2009) Vol 34Electronic Journal Tulane Maritime Law Journal37-39 <http://www.litigation-
essential.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&docid=34+Tul.+Ma
r.+L.+J.+37&srctype=smi&srcid=3B15&key=40642b8e36afd229db2186674705c4c6> 
(Accessed: on 15 May 2011). 
22
 UNCTAD “Questionnaire on multimodal transport regulation, TDN 932 (2) SITE at 2 available   
<http://www.uncitral.org/pdf/english/working groups/wg_3/Quest-UNCTAD-eg.pdf> 
(Accessed: on 27 May 2011). 
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laws governing the carrier‟s liability are often applied by the court in the absence of a 
multimodal uniform rule. However, difficulties and uncertainties always arise when 
the place of loss or damage to goods is unknown.  
In addition, the use of containers under multimodal transport also contributes 
to the problem of defining the carrier‟s limitation of liability when referred to the 
package of goods in standardized containers. Thus, the question of whether each 
container constitutes a unit, or whether the items in it should be considered as such 
always arises as was identified in the case between River Quarara v Nigeria National 
Shipping Line Ltd.23The main problem raised when using container transport is 
always based on the lack of knowledge as to where the goods loaded in the 
container sustained damage, since they are being transported from their port of 
loading to their destination without the container being unsealed. 
The unsuccessful implementation of an internationally uniform liability regime 
on multimodal carriage has led to a fragmented, complex and inconsistent liability. 
Owing to the absence of a truly international regime on multimodal transport, 
regional, sub-regional agreements and national laws have been adopted to fill this 
gap. Examples of some of these Multimodal carriage regional agreements includes: 
The Andean Community, the Latin American Integration Association (ALADI), and 
The South-East Asian Nations (ASEAN) which have resorted to this type of 
solution.24 The Middle East seems to be working on a regional solution of its own as 
well.25 Besides these regional regimes, there are also national regimes on 
multimodal transport in The Netherlands, Germany, China, India, Mexico, Argentina 
                                                             
23
 [1998] Lloyd‟s Rep. 225. 
24
 Andean Community Decision 331 of 4 March 1993 as Modified by Decision 393 of 9 July 
1996: “International Multimodal Transport”; MERCOSUR Partial Agreement for the Facilitation 
of Multimodal Transport of Goods, 27 April 1995; ALADI Agreement on International 
Multimodal Transport, 1996; ASEAN Draft Framework Agreement on Multimodal Transport 
(final draft, as of 19-20 March 2001).For details on these regimes see the comparative table 
(UNCTAD/SDTE/TLB/2/Add1) summarizing the information contained in document 
UNCTAD/SDTE/TLB/2 of 27 June 2001. The table can be found at 
<www.unctad.org>.(Accessed: on 15 November 2011). 
25
 In 2000 the United Nations Economic and Social Commission for Western Asia (UN-ESCWA) 
put together a draft agreement on international multimodal transport of goods in the Arab 
Mashreq The convention was to be open for signature by the members of the UN-ESCWA at 
the United Nations headquarters in New York until 31.December 2009. ESCWA is composed 
of 13 Members (Bahrain, Egypt, Iraq, Jordan, Kuwait, Lebanon, Oman, Palestine, Qatar, 
Saudi Arabia, Syria, UAE and Yemen) and is one of the five regional commissions which 
report to the Economic and Social Council of the United Nations. J.-M. Moriniere, „A 
Multimodal Transport Convention. for the Middle East, available 
<www.forwarderlaw.com>(Accessed: on 15 November 2011). 
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and Brazil.26 While some of these regimes are based on the MT Convention and the 
International Chambers of Commerce (ICC) Rules, there still exists a significant 
difference in approaches to the carriers‟ liability in multimodal carriage claims, time 
bars, and limitation of liability. Hence, different distribution of risk and liability for the 
same incident will always prevail.27 Therefore, the absence of an international 
convention governing multimodal transport contract will always result in legal chaos28 
as was seen in the case of Quantum Corp v Plane Trucking Ltd.29 
From this perspective, the most significant problem to be considered in this research 
is the lack of a globally ratified uniform multimodal carriage law to regulate the 
carrier‟s liability under a multimodal contract. 
Although the existing conventions partially establish a liability regime for 
multimodal contracts, no convention deals with multimodal carriage claims at a 
general level. Therefore, in relation to this research problem, the questions which will 
be considered in this research are; 
 Which of a considerable number of potentially applicable rules or regulations in 
consideration would be relevant in the court in determining the cargo carrier‟s liability 
in a breach of multimodal carriage contract?  
 To what extent has the law been able to accommodate a cargo carrier‟s liability in 
situations where the stage at which loss of or damage to goods is known or where 
the loss of or damage to goods is unknown? 
 With the use of successive carriers in a multimodal transaction, how does the law 
accommodate the presence of third parties in case of loss of or damage to goods 
under multimodal carriage contracts? 
                                                             
26
 Germany: 452-452d Handelsgezetsbuch (HGB); India: Multimodal Transportation of Goods 
Act, 1993 (No.28 of 1993); Mexico: Regulation on International Multimodal Transport, 6 July 
1989; The Netherlands: Civil Code, book 8, title 2, Section 2, Articles 8:40-52 BW; Argentina: 
Law No. 24.921: Multimodal Transport of Goods, Official Bulletin 12 January 1998; Brazil: 
Law No. 9.61 of 19 February 1998 on Multimodal Transport of Goods; China: Maritime Code, 
1993, Chap. IV, Sec. 8: Special Provisions Regarding Multimodal Transport Contract; 
Regulation Governing International Multimodal Transport of Goods by Containers, 1997; 
Contract Law, 1999,Chap. 17, Sec. 4: Contracts for Multimodal Transportation. For details on 
these regimes see the comparative table (UNCTAD/SDTE/TLB/2/Add. 1) summarizing the 
information contained in document UNCTAD/SDTE/TLB/2 of27 June 2001. The table can be 
found at <www.unctad.org> (Accessed: on 15 November 2011). 
27
 M Faghfouri “International Regulation of Liability for Multimodal Transport, In Search of 
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After the overview presented above, it is obvious that the multimodal carriage 
contract gives rise to much speculation, especially when it comes to the law 
applicable to the contract or to the claims resulting from it. Multimodal transport may 
be very profitable in general, since it reduces transport costs and enhances 
efficiency, but the current legal framework does not complement the technical 
progress made in this area of trade law. The modern day transport law has no 
adequate means to create certainty as to the legal consequences of any loss, 
damage or delay resulting from multimodal carriage when contracting parties are 
entering into a multimodal transport agreement. Nor does it seem to offer much 
clarity after loss has occurred. This is obviously not a desirable trait for an area of 
trade law which is meant to support and stimulate commerce by creating legal 
certainty. As a result of these legal uncertainties, courts in different countries may 
have dissimilar ideas and thus come to differing decisions. Also, a lower court law 
may decide one way, only to have it decision reversed by a higher court causing 
unnecessarily high legal costs.30 
However, due to the inconveniences caused by the lack of a truly acceptable 
multimodal transport law regime at a general level, a set of uniform rules to govern 
multimodal transport liability has been formulated. These rules however, have been 
more developed in Europe and the United States respectively. These rules includes: 
the Uniform liability system and the Network liability system. The former being the 
preferred system in the US law whereas, the later has it foothold in Europe this as a 
result regionalized modern transport law and therefore, create problems when the 
carriage is performed between the different regions. 
Firstly, because none of the numerous attempts to achieve a uniform 
multimodal transport regime has so far been successful even with the more recent 
attempt by UNCITRAL or the proposal to achieve a common European Union (EU) 
rules have significantly enhanced the emergence of global uniform rules on transport 
regime. 
Secondly, regarding the US case law based on the uniform liability system 
encounters numerous challenges especially on adopting the Himalaya clause.31 The 
network liability system on the other hand, is not clear about the carrier‟s liability 
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limitation after shipment and before damage or loss has actually occurred and 
located. In addition, locating damage can also be a demanding task and therefore 
not always possible. 
Thirdly, it seems that the legislative trend has emerge in which the uniform 
liability system is preferred. Yet, this is still not an ideal solution as the newly UN 
Convention on Carriage of Goods Wholly or Partly by Sea (Rotterdam Rules) mainly 
rely on the uniform liability system, therefore, upholding regionalization as it externs 
maritime liability regime to the inland legislation by reducing the inland carriers‟ 
liability. It complicated application on multimodal transport claims will affect it 
popularity as well as it ratification.32 
Irrespective of the two different systems used to resolve liability issues arising from 
multimodal transport contracts (the Uniform liability system and the Network liability 
system), they both exhibits some advantages as well as disadvantages regarding 
their application. Under the Uniform system, a single liability regime applies 
regardless of the legislation in which the loss or damage occurred.33 Under the 
Network system on the other hand, different rules might be applicable depending on 
the legislation where the loss or damage occurred.34 The advantage of the Uniform 
system is that, it is simple and transparent for all parties involved in the transport.35 
However, the disadvantage of this system is that, the contracting carrier right of 
recourse to his sub-contractor will vary depending on the applicable unimodal 
regime.36 On the other hand, the advantage of the Network system for the 
multimodal transport operator (MTO) is that, its liability to the cargo owner will not 
exceed the liability of the performing carrier. However, this system is detrimental to 
the cargo owner because, with container trade, loss is often concealed as the 
container is sealed upon receipt and is not open until delivery. Therefore, the 
damage may not be localize even if the damage is identified, it may occur gradually 
or span on two legislation. As a result, any network system be supplemented by 
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 L Zhao “The Problem of Transport Law: To be International or National Rules?”  Guest Post 
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default rules; otherwise, there may be a gap in terms of liability between the 
applications of the unimodal conventions.37 
Therefore, regarding the research problem as aforementioned, one can tell that the 
core problem affecting multimodal transport contracts is the absence of a truly 
acceptable uniform international multimodal liability instrument. Thus, as a matter of 
fact, the lack of certainty as to the law applicable to the multimodal contract of 
carriage, problems relating to localized loss or damage to goods and those of non-
localized loss or damage to goods would always prevail. Hence, friction costs and 
uncertainty reigns. 
1.3 Aims and Objectives of this Research 
1.3.1 Aims 
 
The aims of this research are to present the legal problems affecting cargo a 
carrier‟s liability under multimodal carriage of goods contracts and to examine the 
efforts made by international institutions, national, regional and sub-regional laws 
and regulations to remedy the liability problems arising from multimodal 
transportation of goods in international trade.  
This research does not aim to evaluate a specific provision of a convention of 
a particular mode of transport, but rather intends to illustrate the broader outline of 
multimodal transport issues arising from the breach of multimodal carriage contracts. 
1.3.2 Objectives 
 
The conventions regulating international carriage of goods as they stand today are 
not profoundly different in their applications when dealing with liability issues. 
Nonetheless, a need for reforms and harmonization of legal application to carriage 
claims arising from multimodal transport contracts need to be specific as any other 
liability regime governing unimodal carriage contract. This will therefore, serve as a 
remedyto resolving fragmentation of legal applications to claims under multimodal 
carriage contracts, and as well improve and facilitate global business links and 
integration. The principal aim of a multimodal transportation service is to ensure that 
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the movement of goods from seller to buyer becomes more efficient, through faster 
transit times at very low costs. 
Therefore, the objective of this research is to assess and discuss critically the 
need for reforms or harmonization of the law regulating multimodal transportation of 
goods. 
1.4 Research Methodology 
 
This research intention is to analyze briefly how the liability regime of the various 
unimodal modes of transport inter relate in order to resolve key legal issues arising 
from breach of multimodal transport contracts. I will attempt to provide answers to 
the questions emanating from this research by retaining to library resources such as 
text books, online data bases such as SABINET, LEXIS NEXIS, World Wide Web 
and cases as well as International Instruments. The references from these sources 
are to be analysed and applied to achieve the desired outcome of this research. This 
research is divided into seven chapters. The first chapter simply illustrates the 
approach and purpose of this paper.   In the second chapter, a background 
explanation of the legal framework of this research will be analyse by defining 
containerization which is the most pertinent tool that has invigorated the evolution of 
the transport industry. This chapter will also present the definition of multimodal 
transport contract as provided by article 1(1) of the United Nations Convention for 
International Multimodal Transport of Goods contracts alongside the meaning of 
multimodal transport operator. Chapter two will further examine the relationship 
between unimodal and multimodal carriage regimes based on the cargo carrier‟s 
liability and also make a clear distinction between multimodal transport contracts and 
other contracts. The chapter will also outline the various contemporary unimodal 
carriage regimes in connection to multimodal carriage contract.  
The third chapter will identify and examine the problems arising from 
multimodal carriage contracts by illustrating the United States Supreme Court 
decision in Norfolk South Railway Co v James N. Kirby Pty Ltd,38which helps to 
analyse the impact of multimodal transport contract on third parties such as agents 
or independent contractors when determining the liability limits of the carrier. The 
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chapter also presents some theoretical approaches dealing with liability problems 
arising from multimodal carriage contracts, which include: the network liability 
system, the uniform liability system and the modified liability system. 
In the fourth chapter, the various efforts made by international institutions to 
achieve a uniform or harmonized liability regime for multimodal transport contracts 
will be examined. The fifth chapter briefly examines efforts made through regional or 
sub-regional agreements and national laws and regulations to resolve liability issues 
resulting from multimodal carriage contracts. The sixth chapter will examine the 
Rotterdam Rules exclusively and their impact on the cargo carrier‟s liability under 
multimodal transport. Chapter seven will briefly conclude this research by providing a 
summation of the precedent chapters, and proposed recommendations in regards to 
a way forward in attempting to resolve the problems outlined in this research.  
1.5 Significance of the Study 
 
This research is about creating a forum to highlight how one might envisage the 
global legal environment of the future so as to ensure equality, certainty and security 
in the world of trade. The research, however, analyses some arguments advanced 
by some prominent authors in this field of the law, thereby calling on policy makers, 
legal practitioners as well as stakeholders, acting within this field of the law, to merge 
their thoughts in order to initiate a way forward in the harmonization of transport law 
so as to avoid future application of fragmented legal rules existing within the scope of 
international trade law, especially on cases of multimodal transport contracts which 
happens to be the most practicing method in transferring goods from one part of the 
world to another, making use of more than one mode of transport. This method of 
transporting goods as earlier mentioned has been facilitated today by the advent of 
containerization and other innovative technology especially at the level of the various 
means use in carrying these goods. The sole aim of this method of transport is to 
reduce transit time and costs. Therefore, in order to facilitate fast international 
multimodal transport, various transport formalities such as custom services have 
been standardized and international conventions signed. Nevertheless, a common 
and international acceptable legal regime to regulate liability issues under multimodal 
transport contracts is still lacking.  
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CHAPTER 2 
 
Multimodal Transport as Opposed 
to Unimodal Transport 
2.1 Background 
 
The multimodal transportation of goods has become the most noticeable and 
important technological achievement in the late part of the 20th century for the setting 
of appropriate solutions to the logistics of the transport chain. The new technical and 
operational appliances are enormous and a new performer has emerged in the 
market, namely the Multimodal Transport Operator (MTO). However despite its 
technical and commercial success, multimodal transport has not yet found a suitable 
legal regime at the international level. From the Tokyo Rules, the 
InternationalFederation of Freight Forwarders Associations(FIATA Rules), the 
Combidoc and the Multidoc forms, the ICC/UNCTAD Rules to the Multimodal 
Transport Convention of Geneva 1980, a liability regime for the MTO with binding 
effect has not yet been established internationally. Indeed, the 1980 Convention has 
not yet gained force and in the meanwhile, the legislation has been cropping up 
within domestic boundaries only. The current “Rotterdam Rules” (UNCITRAL 
Convention of 2009) creates a door-to-door example for solution though it is doubtful 
that, by virtue inter alia of its restrictive application to the maritime portion and 
another mode of transport, and of its adherence to the network liability system, it 
should have been appropriate to serve as a regulation of the liability regime of the 
MTO. However, the market is still in search of such a regime that might be suitable 
for international movement of goods by all modes of transportations.39 The absence 
of a purely international multimodal liability instrument has led to national, regional 
and sub-regional initiatives to come up with mandatory multimodal liability regimes. 
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Industries as well, involved in the transport sector, have put in place specific 
standard form contractual rules dealing with multimodal carriage contracts, yet 
uncertainties reign. As parties concerned have to turn to the current complex 
regulatory status that involves the application of national laws, international 
conventions on unimodal transport and the standard form contractual rules created 
by the industry in order to determine liability issues in event of loss, damage or delay 
in goods. However, uncertainty as to which regime to be applied will always prevail 
in a given situation, as the existing regimes differ greatly when it comes to the basis 
of carrier liability or the extent thereof.40 
Under the present regulatory framework, however, both the incidence and 
extent of a carrier‟s liability may depend on: whether a damage or loss can be 
localized, and which of a considerable number of potentially applicable rules or 
regulations should be considered to be relevant by the court in a given forum. Thus, 
when cargo is lost or damaged in a door-to-door transport, it is important to 
determine where the damage or loss had happened and which carrier(s) should 
therefore be responsible. It is also important to determine which international regime 
should be applied to decide liability issues for a specific mode of transport. 
Therefore, the existing international regime relevant to the international carriage of 
goods on a door-to-door basis assumes a unimodal pattern that does not cover the 
whole course of the multimodal transportation involved.41 Therefore, the liability of a 
cargo carrier or a MTO would depend on the unimodal stage of transport during 
which loss, damage or delay occurred. Notwithstanding, potential conflict in the 
application of maritime rules would always arise, since non-maritime international 
unimodal regime does contain multimodal aspects which might cover the maritime 
legislation under certain conditions.42 
Moreover, these legal uncertainties are further complicated by the fact that, in 
case of multimodal transport, it is often difficult to determine where the damage or 
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  Abhinayan “ Multimodal Aspect of the Rotterdam Rules: a critical analysis of the liability of 
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loss actually occurred, because either the cargo is stored inside sealed containers 
and therefore one cannot tell from the outside if and when damage occurred or 
whether the damage or loss happened gradually during the trip. 
Under such circumstances, both cargo claimant and the carrier will often have 
difficulties in determining the location of the damage or loss, in order to fulfill the 
requirements of applicable laws. However, the cargo-related claimant, in order to 
fulfill the claimant‟s initial burden of proof for a cargo claim, may often prove that the 
goods were delivered to the carrier in good order, but that the carrier delivered the 
goods to the destination in a damaged condition. More often, where the contracting 
parties agree on particular liability rules to govern the multimodal carriage contracts 
based on a through bill of lading, the cargo owner may have a claim against the 
contracting carrier under the agreed legal regime. The contracting carrier on the 
contrary may not be able to recover from the actual or sub-contracting carrier 
reimbursement under a different liability regime in another mode of transport where 
the damage or loss actually occurred.43 This, as a result, poses another complex and 
important problem in regards to the liabilities of the third parties who have been 
employed as servants, agents or independent sub-contractors by the carrier, vis-à-
vis the cargo interest. 
With this background in mind and particularly in view of the continuing growth 
of international multimodal transportation, fresh consideration of the need for an 
effective international instrument to govern multimodal transportation is appropriate. 
This notwithstanding, the study in regards to multimodal carriage cannot be complete 
without referring reference to the container revolution since the use of containers and 
recent technology facilitated the rapid growth of multimodalism. 
2.2 Containerization 
 
The use of containers for consolidation of cargo was one of the most important 
developments in the transport industry in the latter part of the last century. The so-
called container revolution of the 1960s, however, existed as long ago as in the 
1920s during which the railways in Germany tried it by using small boxes. 
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However, containerization as a phenomenon to be reckoned had to await 
development in the maritime field, and by 1958 the North American company 
Sealand was the pioneer that operated six converted ships between New York and 
Puerto Rico making use of containers.44 Twenty years later, maritime containers 
dominated the world and became the predominant method of shipping liner 
operations when the North Atlantic, Australian, South African, middle and Far 
Eastern and Asian trades all converting to container operations. Thus, with the world 
trade growth and globalization, container traffic is forecast to more than double it 
transportation to almost 500,000 000 movement in the nearest future.45 
Containerization is being considered as one of the most important systems of 
unitization under multimodal transport. However, multimodal transport can 
theoretically be utilized in respect of any cargo, but practically only with break-bulk 
cargoes, which have been consolidated into standardized units subject to a door-to-
door delivery. Apart from containerization, other systems of unitization such as roll-
on roll-off cargoes (ro-ro)46 and palletized cargoes do also exist. 
Containerization is the consolidation of cargo in a standardized size box that 
is often 20 to 40 feet in length units. The impetus behind this system of unitization 
was financial. Carriers wanted to increase the cargo capacity of their vessels and 
decrease the time taken in loading or discharging the cargo. 
2.2.1 Reasons for the Success of Containerization 
2.2.1.1 Increased Speed
47
 
 
The major difference between contemporary and past sea-trading is the time taken 
to load or discharge. By consolidating cargo which would otherwise have been 
shipped as break-bulk into 10 to 25-ton loads, container-ships are able to be loaded 
or discharged in a fraction of the time needed for conventional general cargo ships. 
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Thus a container is able to save a number of days on each voyage, not by increasing 
speed and burning more fuel, but by decreasing time spent in port. 
2.2.1.2 Increased Capacity 
 
 By substantially reducing the time taken to load and discharge a ship, shipowners 
are able to take advantage of economies of scale by ordering ever larger container 
ships. 
2.2.1.3 Expanded Freight forwarders’ Services 
 
The use of containers also expand the services of freight forwarders as they do not 
only provides packing services, warehousing, customs clearance, but also undertake 
transport arrangements involving several carriers across international frontiers. The 
freight forwarders also act either as principals with their operational vessels or as 
agent of the consignor in arranging carriage. 
Generally, the use of containers for consolidation of cargo helps reduce 
losses caused by congestion, delay and pilferage at ports as the containers provide 
secure and standard size boxes, making it more practical for a consignor to arrange 
transport of his goods by a combination of transport modes without fear of damage 
to goods and with the knowledge that the carrier involved would always accept the 
cargo and charge a fixed rate. The improvement in transport management through 
information technology, innovative ship and other vehicle-building methods (for 
example, cellular ships, articulated lorries) also contribute to the emergence of 
multimodal transport.48 Containerization has physically simplified carriage of goods 
but it has not simplified the legal aspects of carriage which has been developed into 
a door-to-door basis, using more than one mode of transport. This is, however, due 
to the fact that the law pertaining to carriage of goods developed timeously before 
the advent of containerization. 
2.2.2 Difficulties in Container transport 
 
In event of loss or damage to goods, the claimant needs to sue the carrier 
responsible for the loss or damage, but the difficult part of this action is that the 
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document given to the carrier only indicates the condition of the container when 
received and not the state of the goods in the container. 
Secondly, in most cases it may not be possible to localize the damage or where 
and at what stage of the transportation the damage occurred. In solving this problem, 
the applicable law will follow a unimodal pattern. It becomes more difficult where the 
damage occurred gradually, for example, from slow leaks. In such situations, the 
terms and conditions regarding each carrier will be relevant to establish the extent of 
the carrier liability.  
The problem of deciding the venue with a view to judicial proceedings will also 
arise and the claimant would therefore probably have to sue the carrier in a foreign 
jurisdiction and as well ensure that he sues the carrier (s) within the time limits set by 
the liability regime applicable to the particular segment.49 
Nevertheless, containerization has been the most suitable means to transfer 
goods on a door-to-door basis. That is, a shipment can be completed in regards to 
all facts of the voyage, from the shipper‟s premises in one country to the consignee‟s 
premises in another country under a single contract, freight and documentation 
which cover the transport by all modes (e.g.) rail, sea, road, inland waterways and 
airways. As a result, containerization generally leads to the reduction in costs and 
improved customer services. The cost-saving derives from reduced freight, 
packaging costs, and insurance premiums, warehousing costs and lower inventory in 
the following manner: 
 Freight rates: these are assessed per container unit, for all kinds of cargoes 
popularly known as FAK- Freight of all kinds. 
 Packaging costs: Earlier, when general cargo was transported in non-unitized 
form, weather-proof and sturdy packaging was a necessity. But in container 
transport this need has been eliminated and package size has been reduced 
to optimize container space usage. 
 Insurance premium: Marine risks by way of weather damage, thefts are 
reduced due to cargo being transported in containers. It results in the lowering 
of the insurance premium. 
 Warehousing costs: Transportation of cargo in an earlier era by general 
cargo-vessels necessitated warehousing at ports of loading and discharge for 
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storage, sorting, packing, and inspection. Containerization has dispensed with 
such processes, leading to cost-savings. 
 Inventory costs: Container carriers sail at high speeds and maintain strict 
schedules. This allows the exporters and importers to do advance planning 
and maintain lower inventory numbers. 
 Customer service: Containerization leads to better services to customers in 
the form of speedier delivery, assures transit times and less damage to 
cargoes in transit because container carriers are speed vessels which spend 
less time in ports due to improved efficiency of port-handling equipment.50 
2.3 Definition of Multimodal Transport 
 
The most authoritative definition of the term “international multimodal transport” is 
provided in article 1 (1) of the United Nations Convention on International Multimodal 
Transport of Goods 1980 referred to as the MT Convention. It reads as follows: 
“ „International multimodal transport‟ means the carriage of goods by at least 
two different modes of transport on the basis of multimodal transport contract from a 
place in one country at which the goods are taken in charge by the multimodal 
transport operator to a place designated for delivery situated in a different country.”51 
This definition must be considered in conjunction with the definition of the term 
“multimodal transport operator” (MTO) provided in article 1(2) of the MT Convention, 
which reads as follows: 
“Multimodal transport operator‟ means any person who on his own behalf or 
through another person acting on his behalf concludes a multimodal transport 
contract and who acts as a principal, not as an agent or on behalf of the consignor or 
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of the carriers participating in the multimodal transport operations, and who assumes 
responsibility for the performance of the contract.”52 
Multimodal transport is therefore a concept which places the responsibility for 
transport activities under one operator, who then manages and co-ordinates the total 
task from the shipper‟s door to the consignee‟s door, ensuring the continuous 
movement of the goods along the best route, by the most efficient and cost-effective 
means to meet the shipper‟s requirements for delivery.53 
 Multimodal transport is therefore characterized as a carriage of goods by two 
or more modes of transport, under one contract, one document and one responsible 
party (the MTO) for the entire carriage, who might subcontract the performance of 
some or all modes of the carriage  to other carriers. As a result, shippers or 
consignees needed to pursue a single operator, in the event of loss or damage to the 
goods occurring in multimodal transport so as to easily identify the carrier which 
would be responsible for the overall transport, rather than against separate unimodal 
carriers. The liability of a carrier for loss of or damage to goods transported differs 
substantially depending on the particular mode of international transport used. 
However, since modern international transport is usually based on a combination of 
the different modes, there is an international need to create a harmonized legal 
regime for combined international transport.54 
Multimodal transport services are provided by freight forwarders serving as agents to 
cargo owners, but often do not themselves own or operate any means of transport,55 
yet, arrange for the performance of individual modal stages of transport by traditional 
unimodal carriers. Large liner shipping companies today, such as Maersk and 
“Hamburg Sűd”, which dominate the ocean trade involving container shipment, also 
expand their services to offer transportation on a door-to-door basis by engaging 
other carriers to perform different modal stages of a multimodal transaction. In 
addition, where goods are carried in sealed containers, it will often be difficult to 
identify the stage or mode of transport where loss or damage occurred.  
                                                             
52
 UNCTAD Secretariat Report, “Implementation of Multimodal Transport Rules” (25 June 2001) 
UNCTAD/SDTE/TLB/2, <http://www.unctad.org/en/docs/posdtetlbd2.en.pdf> (Accessed: 30 
May 2011). 
53
 Multimodal Transport: Its Evolution and 
Application<http://www.bus.tu.ac.th/usr/ruth/thesis/chapter2.pdf> (Accessed: 11 July 2012) 
54
 H Booysen Principles of International Trade Law as a Monistic System (2003) 617-618. 
55
. JP Van Niekerk and WG Schulze TheSouth Africa Law of International Trade: Selected 
Topics1ed (2000)127. 
21 
 
Consider this example of a multimodal transaction whereby a carrier 
undertakes against payment of freight to carry assembled cars from Uitenhage in 
South Africa to Venlo, a city in the Netherlands, through the port of Rotterdam. 
Therefore, the carriers in transporting the cars to the harbour of Port Elizabeth use 
well-designed chassis trailers that drive right through the port terminals directly to the 
shore cranes, where the cars are loaded onto the deck of the departing vessel to the 
Netherlands. At the port of Rotterdam, the cars are loaded on rail wagons and 
transported by rail to the port warehouse from where they are loaded onto trailers 
and discharged at their destination in Venlo. This example clearly illustrates the 
movement of cargo by more than one mode of transport and the use of several 
carriers in the process. Therefore, in case of any damage to the goods in the course 
of transportation, difficulties will always arise in determining the stage and the carrier 
responsible for the damage owing to the fact that the carriage process involves 
different international conventions as well as national transport legislation applying to 
the various modes of transport. These international conventions and national 
transport legislation differ considerably on issues relating to the conditions of liability 
of the carriers, especially when dealing with the maximum limits of the carrier‟s 
liability. In addition, third parties such as agents or independent contractors 
employed by the carrier are usually used in the process and the presence of different 
sub-contracting carriers makes the legal aspects of multimodal contracts more 
difficult, as courts in different states may have dissimilar ideas and thus come to 
differing decisions when interpreting the legal issues arising from the breach of a 
multimodal carriage contract. Moreover, where multimodal claims are lodged within a 
particular jurisdiction, the lower court law decision on a particular claim may be 
reversed by a higher court within the same state causing unnecessarily high legal 
cost. 
The above example sets out the process taken by cargo on multimodal 
transport operations as it covers land transport which is regulated by the CMR 
Convention governing international carriage by road, followed by sea transport 
usually governed by the Hague or Hague-Visby Rules, and a second land transport 
by CIM Convention governing international carriage by rail. During this process the 
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cars will not be inspected. This, as a result, has potential consequences for the law 
of international trade.56 
Thus, where more than one document of transport is issued, it is necessary to 
determine where and when the loss, damage or delay has occurred because of the 
different rules applicable to each document. In practice, cargo owners are faced with 
many evidential difficulties in proving the time and the cause of loss or damage or 
even in raising doubts as to the existence of such cause. In many instances the 
causes remain unknown.57 The uncertainties brought about by multimodal transport 
in determining the liability of the carrier could simply be sorted out by the 
implementation of an internationally uniform liability rule for multimodal transport. 
The current liability framework does not reflect the changes and development 
that have taken place in transport patterns. Likewise, no truly acceptable 
international uniform liability regime is enforced to regulate claims arising from 
multimodal transaction. As a result, diverse regional and sub-regional agreements,58 
national laws and standard term contracts59 have been adopted to regulate pertinent 
issues of multimodal transport. These include liabilities, limitation of liabilities and the 
time bar for claims. Consequently, a great disparity in the application of the liability 
rules and the degree and extent of a carrier‟s liability vary greatly from case to case 
and are unpredictable.60 A clear example can be drawn from the liability scheme 
under maritime transport whereby three different international liability regimes exist.61 
Although the Hamburg Rules have not yet achieved a global acceptance, some 
nations still make use of its provisions. Nevertheless, a more recent regime that 
encompasses multimodalism in one convention has been adopted by the United 
Nations General Assembly, namely the Convention on the Carriage of Goods Wholly 
or Partly by Sea, known as the Rotterdam Rules.62 These Rules are aimed at 
replacing the out-dated Hague (1924), the Hague-Visby and Hamburg Rules (1978) 
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which were not in line with recent transport developments such as the carriage of 
goods in containers. The inefficient national and regional laws and regulations 
dealing with international carriage of goods were internationally reshaped by the 
Rotterdam Rules so as to be in line with the new transport development.63 
Over the years several attempts in drafting a set of rules in order to regulate 
liability for loss, damage or delay in delivery of goods under multimodal transport 
have been made but none of these efforts has brought about international 
uniformity.64 
The first attempt was made by the International Institute for the Unification of 
Private Law (UNIDROIT) back in the 1930s and by 1963 a “draft Convention on the 
International Combined Transport of Goods” was adopted.65 The task was taken 
over by the International Maritime Committee (CMI) which adopted a “draft 
Convention on Combined Transport-Tokyo Rules” in 1969. By 1970 both UNIDROIT 
and the CMI merged under the auspices of the UN Inland Transport Committee and 
the Economic Commission for Europe (UN/ECE) to form a single draft known as the 
Rome Draft and by 1971 the draft became known, after several modifications, as the 
“Draft Convention on the International Combined Transport of Goods” better known 
as the TCM. Less successfully, the task was later spear-headed by the UN 
Convention on International Multimodal Transport of Goods;66 whose provisions 
serve as references to many regional, sub-regional and national laws and 
regulations on multimodal transport although these have not yet been inforced. 
Nevertheless, by 1990 standard contractual terms were initiated and made voluntary 
to parties to incorporate into commercial contracts.67 But the contractual nature of 
the UNCTAD/ICC Rules did not guarantee international uniformity on multimodal 
transport. 
Hence, in the absence of an internationally uniform liability regime for 
multimodal transport, the determination of the rule regulating a cargo carrier‟s liabili ty 
in a multimodal transaction still remains confusing. Although some liability-framework 
approaches have been initiated, such as the network-liability system, uniform-liability 
system and the modified-liability system to determine the liability of the carrier in 
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case of loss, damage or delay in delivery of goods under its custody base on the 
localization or non-localization of damage.68 These liability approaches, however, still 
depend on the contemporary unimodal mandatory liability regimes. Therefore, the 
liability of the carrier in case of loss, damage or delay in delivery will be allocated in 
line with the stage or mode of transport in which the loss, damage or delay in 
delivery is localized, whereas, where damage cannot be established, national and 
regional laws and regulations fill in the gaps.69 
However, a cargo carrier under a unimodal contract or multimodal contract, is 
prima facie liable if the goods in its custody are not delivered to their destination in 
the same condition in which they had been shipped, unless the carrier can prove 
lack of neglect, default or misconduct of himself or of any of the servants to whom he 
delegated his duty.70 Under the Roman-Dutch law the cargo carrier‟s liability is strict, 
that is, without regards to fault, and he could rely on defences only to damage 
sustained as a result of an Act of God, or of the King‟s (or Queen‟s) enemies, or an 
inherent vice of the goods themselves.71 The carrier‟s strict liability has, however, 
been lessened by international conventions such as the Hague-Visby and the 
Hamburg rules which base the carrier‟s duties on the exercise of due diligence, and 
to properly equip, man, provision, and outfit said vessel, and to make said vessel 
seaworthy and to properly load, stow, care and deliver the cargo suitably as well. 
The carrier, therefore, cannot contract out of these obligations, but is entitled to 
benefit from a list of excepted perils,72 owing to the fact that the burden of proof for 
loss or damage to cargo lies on him. However, the defences for liability depend on 
the form of transport or mode involved.73 
Nevertheless, the carrier‟s liability under multimodal carriage has greatly 
affected the implementation of these contractual obligations set out by the different 
mandatory liability regimes.74 The liability of a multimodal transport operator runs 
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from the moment he accepts the goods to the time of delivery, and his liability will be 
determined by any mandatory carriage regime applicable at the localized place of 
loss. For example, the Hague Visby rules‟ liability provisions will apply if damage 
occurred during a sea carriage. Where there is no such mandatory regime, 
especially in a situation where the mode of transport on which damage occurred 
cannot be localized, then, the UNCTAD/ICC Rules allow the application of land 
carriage liability regime so as to avoid an expensive legal battle to prove where the 
loss occurred.75 However, where part of a multimodal carriage contract is performed 
by sea, the Hague-Visby Rules limitation will apply regardless of whether damage or 
loss occurred on land or at sea.76 If there is no sea legislation, then the liability 
regime of the CMR77 Convention would govern in appropriate circumstances.78 As 
far as exceptions to liability are concerned, the MTO will benefit from the exceptions 
provided by CMI and those of the Hague-Visby Rules as stipulated by the 
UNCTAD/ICC Rules.79 
2.4 Characteristics of Multimodal Transport 
 
The main features of a multimodal carriage of goods contract involves: the carriage 
of goods by more than one mode of transport, under one contract, one document 
and one responsible party (MTO) for the entire carriage, who might subcontract the 
performance of some or all modes of carriage to other carriers.80 Therefore, 
multimodal carriage involves several successive carriers that depend on the 
contractual terms agreed upon by the principal, hence giving room for the cargo 
owner to institute any claim resulting from loss, damage or delay in delivery against 
the principal MTO who has the legal responsibility. Where the MTO acts as an agent 
of the cargo interests in entering into contracts with other carriers, the cargo owner 
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will have to institute his claim against the responsible carrier, but this might be 
difficult if he cannot establish at which point the goods were damaged.81 
2.5 Differences Compared other Contracts 
 
One of the most important differences compared to other transport contracts is that 
the MTO under a multimodal transport contract acts as a principal, not as an agent 
for the cargo owner. Contracts where the organizer for transport acts as an agent 
entering into contracts with the carrier and others involved in the transportation with 
the legal effect that it is not he but the cargo owner who is party to the contract, are 
normally referred to as “through-transport contracts.”82 Thus, in this situation the 
cargo owner will be responsible in identifying the person who may be legally liable 
before bringing a claim. In cases where cargo is moved under a through transport 
contract, usually containerized, it is often difficult to determine the stage at which the 
cargo became damaged, since containerized cargo remains sealed till destination. If 
the contract is a multimodal transport contract, the cargo owner will have no 
difficulty, because he has one contract and may sue under that contract. Whereas in 
a through transport contract, the cargo owner will have to determine at which stage 
the goods were damaged in order to be able to sue the responsible carrier or else 
the cargo owner might have to sue an unknown carrier under a contract with 
unknown terms. The situation is worse where the cargo owner cannot establish the 
stage at which damage occurred. He might then be forced to claim against all 
carriers involved, which will lead to added expenses. 
Another important distinction to be drawn is that pertaining to the freight 
forwarder.83 A freight forwarder is not a carrier, but an auxiliary person, a 
professional intermediary between the cargo interests and the carrier, who arranges 
and organizes the carriage of goods from departure to destination, but who does not 
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undertake to carry himself and who does not accept liability as a carrier.84 The 
difference between a multimodal contract and a freight forwarder is important 
because the freight forwarder will only act as an agent of the cargo owner, who 
experiences the same difficulties when claiming damages as explained above. Thus, 
a freight forwarder is in a more comfortable position with regard to contracting out of 
liability than a carrier. This is due to the fact that a carrier is generally subject to 
mandatory rules that impose a minimum standard of liability in relation to the goods 
he carries. The status of freight forwarder in a contract is not regulated by any 
international convention, which means that he has the contractual freedom to use 
exemption clauses to a greater extent than any carrier. 
Furthermore, confusion arises where various expressions are used in an 
operational or commercial sense. For example, the expression “door-to-door” refers 
to a carriage of goods from a place situated inland outside the port of loading to 
another place inland outside the port. Although this might be a typical situation in 
regards to multimodal transport, it does not necessarily mean that the expression 
“door-to-door” can be used only in multimodal transport contracts. Although it is often 
used in transportation by more than one mode, such as land and sea or rail and sea 
as seen above, it is not enough to qualify such contract as a multimodal transport 
contract. In addition to different modes of contract, a multimodal transport contract 
requires the multimodal transport operator to undertake legal responsibility for the 
entire transportation. Thus, the expression “door-to-door” theoretically it can also be 
used in land transportation only.85 
2.6 Multimodal Carriage under Contemporary Unimodal Carriage 
Regimes 
 
The various forms of unimodal transports are been regulated by different 
international Conventions, which are mandatory and adopted by many countries 
therefore, have great practical effect on multimodal contracts of carriage. These 
unimodal conventions include: 
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1. Transport by sea.  
 
 International Convention for the Unification of Certain Rules of Law Relating 
to Bills of Lading, 1924 (Hague Rules). 
 Protocol to Amend the International Convention for the Unification of Certain 
Rules Relating to Bills of Lading 1924, (Hague/Visby Rules) 1968. 
 Protocol Amending the International Convention for the Unification of Certain 
Rules of Law Relating to Bills of Lading, 1924, as Amended by the Protocol of 
1968, 1979. 
 United Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg 
Rules). 
2. Transport by road. 
 
 Convention on the Contract for the International Carriage of Goods by 
Road (CMR) 1956. 
3. Transport by rail. 
 
 Uniform Rules Concerning the Contract for International Carriage of 
Goods by Rail (CIM), Appendix B to the Convention Concerning 
International Carriage by Rail (COTIF), May 1980. 
 Protocol to amend CIM-COTIF, 1999. 
4. Transport by air. 
 
 Convention for the Unification of Certain Rules Relating to International 
Carriage by Air (Warsaw Convention), 1929. 
 The Hague Protocol 1955. 
 Montreal Protocol No. 4, 1975. 
 The Montreal Convention, 1999. 
These international unimodal carriage conventions influence contracts where more 
than one mode of transport is involved.86 Therefore, liability issues arising under 
multimodal carriage contracts are governed by unimodal mandatory regimes in the 
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absence of a uniform multimodal carriage liability regime. This will, however depend 
on which stage of transport the loss or damage to goods occurred although it 
becomes more difficult and complicated in situations where the stage of transport to 
which loss or damage occurred cannot be localized or where the loss occurs 
gradually during the entire transportation process.87 Hence, the problem of liability or 
limitation of liability as well as the time bar for suit against a carrier in breach of 
contract will vary in their various applications. 
However, the fact that the MTO in case of a multimodal transport contract 
undertakes to carry the cargo by a variety of transport modes, the sea transport 
segment remains the most important, as over 90 per cent of international trade by 
volume moves by sea.88 Therefore, the international law governing sea transport has 
developed over the years and given rise to several complex international 
conventions. The existence of these international conventions regulating carriage of 
goods by sea gave birth to de-harmonization in this field of the law.89 As a result of 
this de-harmonization, hybrid regimes developed and became problematic not 
merely because of their detrimental effects on international uniformity and the 
coherence of maritime law and international transport law in general, but also 
because of more fundamental concerns about the validity of these regimes at 
international level, as well as the practical conflict of laws problems that will arise, 
and their distorting effects on multimodal transport.90  However, based on the fact 
that the MTO may be any of the following entity: either a sea carrier who has 
extended its services to provide a door-to-door service or, a land or air carrier who 
has extended his or her services to provide a door-to-door service or else a freight 
forwarder who has decided to offer a transport service, or an operator who has 
decided to set up a business of multimodal transport. Thus, in order to better 
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understand the liability of the MTO, it is necessary to comprehend the basis of 
liability of the carrier for loss of, or damage to goods under the various modes of 
transport with more emphasis on the sea carrier which happens to transport the 
largest bulk of cargo across international boundaries. 
2.6.1  Development of the Contract of Carriage of Goods by Sea  
2.6.1.1 Common Law Perspective 
 
The Common law identifies three stages of the contract of carriage.91 
Firstly, the merchant owned the cargo and the ship and the often 
accompanied the ship. He had to bear all the risks of the voyage and took all the 
profits. 
Secondly, the merchant and the ship owner were seen to be two separate 
entities, but they had a joint venture. They usually both went to sea and shared the 
risks and the profits of the voyage. 
Thirdly, the merchant and the ship owner ceased to have a joint venture. The 
merchant handed over the cargo to the ship owner for safe carriage. Thus arose the 
question of the responsibility of the ship owner, for loss or damage to the cargo while 
in the ship owner‟s custody. The basic undertaking of the carrier is to carry the goods 
from the port of loading to the port of discharge and then deliver the goods in the 
same condition as he received them.  
The carrier under the Common law had the following obligations to fulfil:  
 Load, carry, discharge and deliver the cargo safely. 
 Make the ship seaworthy. 
 Proceed without unreasonable deviation.  
Therefore, the carrier under the Common law was absolutely responsible for the safe 
carriage of the cargo. In the case of Coggs v Bernard,92 the court held the carrier to 
be strictly liable for loss or damage that might befall the cargo. Such liability was said 
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to be strict because liability arose without the existence of fault or negligence, the 
two factors which the law normally requires to be present in order to hold a person 
responsible for loss or damage.93 
Under the South African law, the nature and extent of liability of a carrier for 
loss of or damage to goods is based on the Praetor‟s edict de nautis cauponibus 
etstabulariis. This edict, enacted by the Roman praetor in the ancient Roman 
Republic imposes an absolute liability to professional carriers by sea. The Roman 
Republic at this time suspected sea carriers to be untrustworthy as they often 
orchestrated organised sea crimes on goods in their care.94 The view in this edict 
was highly debated in the Supreme Court of South Africa Appellate Division now the 
South Africa Supreme Court of Appeal (SCA) in the case of Anderson Shipping (Pty) 
Ltd v Polysius (Pty) Ltd.95In this case; the court debated whether the praetor‟s edict 
could be applicable to carriers by land. However, based on the fact that the liability of 
a carrier by land under the South Africa Law is based on ordinary negligent and 
fraud (dolus and culpa levis), the court did not extent the application of the edict to 
carriers by land in the Anderson‟s case,96 rather based its judgement on the praetor‟s 
edict that only applies to those nautae, caupones et stabularii. Notwithstanding, the 
carrier under this edict may limits its liability based on certain exceptions which 
includes vismaior. This means that the occurrence of any event which is unforeseen, 
unexpected and irresistibleand which human foresight cannot guard against, will free 
the carrier from liability. The origins of such exception come from Roman and 
Roman-Dutch law, which held that the occurrence of events which could be 
classified as casus fortuitus, damnum fatale, and vismaiorfreed the carrier from 
liability.97 
However, besides the aforementioned obligations posed by Common law to 
carriers by sea, it as well provides defences on which the carrier may rely to alter 
these obligations to his advantage. These defences include: Act of God (also 
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referred to as Force majeure), Act of the King‟s enemies and Inherent vice of the 
Goods.  
 Act of God (force majeure) 
A cargo carrier will escape liability for loss or damage to cargo where he can 
prove that the loss or damage in question must have been caused directly 
and exclusively by an irreversible act of nature that could not, by any amount 
of ability, haven been foreseen to have happened or, if the carrier could 
foresee that it would happen, could not by any amount of care and skill resist, 
so as to prevent its effect”.98 This defence was well illustrated in the case of 
Nugent v Smith.99 The Act of King‟s enemies is similar to the Act of God, 
which is when loss or damage to goods occurred without the carrier‟s actual 
fault. In the civil law of Québec, the concept of Force majeure is referred to an 
event that must have been an external, reasonably unforeseeable and 
irresistible cause of damage.100 
 Inherent vice 
Where it is proved that the cargo had been lost or damaged as a result of its 
own inherent nature and that this was something beyond the control of the 
carrier, the law will not regard him liable for the loss or damage. In the case of 
Albacora SRL v Westcott & Lawrence Line,101 the court stated that inherent 
vice is “unfitness for the treatment the contract of carriage authorised or 
required”. It was further held in Hudson v Baxendale102 that, in order for the 
carrier to succeed on inherent vice or defect of the goods as an exception, the 
carrier had to show that he himself had not been at fault.103 
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The carrier and the shipper both had the freedom of contract and therefore shared 
the risks arising from any loss or damage incurred by the goods. The principle of 
freedom of contract however, could become abused by the carrier who had a 
stronger bargaining position and could include a variety of exception clauses in the 
contract, right to the extent of excluding his/her own negligence. The existence of 
these clauses in the bill of lading became an unbearable situation for cargo owners 
who agitated at national and international forums for the governments to intervene. 
Based on the international nature of shipping, as it moves along national boundaries 
and law, it was important to have a uniform regime of liability which could be followed 
by the majority of shipping nations. As a result, international and national forums 
consensually adopted three internationally accepted sets of rules thought to resolve 
some of the relevant issues involved in shipping.104 
2.6.1.2 Hague, Hague-Visby and the Hamburg Rules 
 
As earlier outlined in section 2.5 above, the Hague, Hague-Visby and the Hamburg 
Rules all intended to create a harmonized regime dealing with liability issues arising 
from international maritime transactions as well as to limit the rigidness of the 
common law strict liability determinations on the carrier. However, these rules 
existed in isolation without any coherence between or amongst them. Thus, leading 
maritime countries such as United States of America, France and Belgium, just to 
name a few, have not ratified any of the international rules but have enacted national 
legislation which takes into account some of the provisions of the international 
conventions, but not identical to the Hague or Hague-Visby Rules. Be that as it may 
the liability of the sea carrier is mainly determined according to the Hague-Visby 
Rules.105 
2.6.1.2.1 The Sea Carrier’s Obligations under the Hague-Visby Rules 
 
 The Scope of Application 
The rules are applied in the following circumstances: 
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a contract of carriage where a bill of lading is issued; 
all goods other than live animals and deck cargo; 
from the time the cargo is loaded to the time it is discharged from the ship. 
 Specific obligations of the carrier under the Hague-Visby Rules  
Under the Rules the basic undertaking of the carrier entitles him to properly 
and carefully load, handle, stow, carry, keep, care for and discharge the 
goods carried.106 The Rules also provide a list of seventeen defenses for the 
carrier and which by implication precludes unreasonable deviation.107 
Under the Rules, the carrier cannot alter the obligations to his advantage. The 
Hague and the amended Hague-Visby Rules give the carrier seventeen defenses.108 
The carrier is expected to have only these defenses in the bill of lading. If he has 
further defenses, they would be invalid. The Hague-Visby Rules applies so long as it 
is anticipated that a bill of lading will be issued. It does not matter if the bill of lading 
has not been issued as was in the case of Pyrene v Scindia.109 The Hague-Visby 
Rules does not apply to sea waybills because a waybill is not a document of title. 
Sea Waybills are usually used where the voyage is short and a traditional bill of 
lading may not reach the consignee in time and, where delivery is to a named party. 
The carrier must issue the bill of lading if the shipper requests one (Article III r.3) and 
it must show: 
leading marks for identification of the goods; 
number of packages or weight; and 
the apparent order and condition of the goods.  
Therefore, the Hague or the Hague-Visby rules adopts the “tackle-to-tackle” 
principle; that is the Conventions‟ mandatory regulation covers the period when the 
goods are loaded onto the ship to the time they are discharged from the ship.110 
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2.6.1.3 Hamburg Rules 
 
In drafting the Hamburg Rules the international shipping community had the 
opportunity of examining the risks inherent in the carriage of goods by sea, in light of 
technological developments since 1924. By 1974 shippers and predominantly 
shipping countries had a strong voice in international forums. The Hamburg Rules 
divide the risks equally between the shipper and the shipowner. However, when 
compared to the Hague or Hague-Visby Rules then the Hamburg rules favour the 
shipper over the carrier by increasing the compensation payable, time for notification 
of damage, taking legal action and transferring the burden of proof to the carrier.111 
The Rules impose a new regime of liability based on the concept of 
“presumed fault” instead of a list of obligations and defenses.112 The carrier could be 
liable for loss arising out of delay in delivery and for responsibility of the performance 
of a sub-contracting carrier. Unlike the Hague and the Hague-Visby Rules, the 
Hamburg Rules apply to deck cargo, live animals, and cover the liability for cargo 
from the time it comes into the custody of the carrier. Therefore, as opposed the 
tackle-to-tackle principle of the Hague and the Hague-Visby Rules, the Hamburg 
Rules have expanded the scope of responsibility of the carrier to cover the period 
during which he is in charge of the goods at the port of loading and the port of 
discharge known as the “port-to-port” principle.113  The international rules that apply 
to a contract of carriage would depend on many factors, such as port of loading and 
discharge, and the applicability of compulsory national legislation. Where there is no 
compulsory legislation, the terms of carriage could depend on what the parties 
agree. This would in turn depend on market conditions. In a market of few ships and 
much cargo, shipowners will be in the stronger position. The reality is that 
shipowners are a concentrated group when compared to freight forwarders or MTO 
shippers, and the shipowners usually dictate the terms.114 
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2.6.2 Legal Regime Relating to Carriage of Goods by Road 
 
Regarding the extent of application of the Convention on the Contract for 
international Carriage of Goods by road, (CMR) 1956 has been acceded by the 
majority of European countries. The Convention covers both carriage within 
contracting states and carriage between contracting states with some of its main 
principles being recognized and incorporated by non-contractual states, sub-regional 
agreements and national laws. The Convention is made part of the United Kingdom 
law by virtue of the Carriage of Goods by Road Act 1965 which also have the power 
of law in South Africa as it falls within the scope of Admiralty Jurisdiction Act 
(AJRA).115  The CMR Convention seeks to standardize the conditions governing the 
contracts for the international carriage of goods by road.116 The whole initiative of 
adopting this convention was developed under the aegis of the Economic 
Commission of Europe (ECE).117 
2.6.2.1 Scope of Application 
 
The CMR does not cover all the questions of the private international law which arise 
from a contract for the carriage of goods by road. The main issues dealt with are the 
transport documents and the liability of the carrier for loss, damage and delay in 
delivery. The CMR Convention standardizes the terms and conditions under which 
goods are carried for reward on an international journey, defining the liability of the 
transport operator and the responsibility of the consignor. The CMR applies to every 
contract for the carriage of goods by road in vehicles for reward, when the place of 
trading the goods and the place designated for delivery, as specified in the contract, 
are situated in two different countries of which at least one is a contracting 
country.118 Therefore, any transport contract drawn up in a country which is not a 
signatory to CMR will still be subject to the CMR convention in the country of 
destination if the latter is a signatory.  
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However, it is important to note that, if a container is originally carried by a 
road vehicle, and is then removed from the vehicle, for example loaded on board a 
ferry or train and again transferred to a road vehicle, the convention does not apply. 
On the other hand, if the road vehicle on which the container is carried itself is 
loaded onto a ferry or a train, then the convention applies. The CMR therefore takes 
into account the development of the multimodal transport and applies to all transport 
operations in which the vehicle containing the goods is carried over part of the 
journey by sea, rail, inland waterways or air, where the goods are not unloaded from 
the vehicle (roll-on roll-off carriage), except in cases in which the loss, damage or 
delay is localized and caused by an act of the non-road carrier.119 The CMR provides 
for confirmation of a contract by means of a consignment note although such a note 
is not essential to the performance of such a contract but, serves as a documentary 
proof of receipt of the goods by the carrier and as an evidence of the contract of 
carriage. Therefore, once the goods have been discharged from the original road 
vehicle, the transport under the Convention comes to an end even if the carrier 
would be still in charge of the goods until the final delivery of the consignment. 
Furthermore, if in the course of a domestic transportation an international border is 
temporarily crossed this does not make the carriage “international” and the 
Convention will not apply.120 
2.6.2.2 Basis of Liability and Limitation of the Carrier 
 
The carrier shall be liable for the total or partial loss of the goods and for damage 
thereto occurring between the time he takes over the goods and the time of delivery, 
as well as for any delay in delivery.121 The convention also creates a system for 
determining the liability for loss, damage and delay of goods, as well as for the 
assessment and award of compensation once the liability has been established.122 
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Under the convention the onus of such liability is placed on the carrier, who can, 
however, escape liability if he can show that the loss has been due to the cargo 
claimant‟s negligence, his instructions or by inherent vice.123 The limit of liability 
under the Convention is 8.37 SDR per kilogram.  
2.6.3 Legal Regime Relating to Carriage of Goods by Rail 
 
Carriage by rail is governed by the general international convention COTIF/CIM, 
which contains uniform rules for the carriage of goods. Like the CMR, the 
COTIF/CIM is primarily a European Convention.124 
2.6.3.1 Scope of Application 
 
Basically, the COTIF/CIM applies mandatorily to the international carriage of goods 
by rail. Regarding the further scope of applicability an interesting and, in fact, a 
similar provision to that of article 2 of the CMR can be found in article 2 of the 
COTIF/CIM. It reads: 
 
“The system of law provided for in section 1 may also be applied to international 
through-traffic used in addition to services on railway lines, land and sea services and 
inland waterways. Other internal carriage performed under the responsibility of the 
railway, complementary to carriage by rail, shall be treated as carriage performed over 
a line, within the meaning of the preceding subparagraph.”
125
 
 
Article 2 of the COTIF/CIM thereby expands its applicability to other parts of the 
transport. This multimodal approach is broader than that under article 2 of the CMR. 
In contrast to article 2 of the CMR, where the expansion of the scope of application is 
comparatively modest, the COTIF/CIM expands its scope beyond mere railway 
transport and is not restricted to so-called piggyback transports as described in the 
CMR convention. Under the COTIF its rules apply even if the goods are off-loaded 
into another container or vehicle, thereby establishing a uniform liability system 
throughout the transport. Article 1 of the COTIF/CIM, however, requires certain 
criteria to be met, for instance a through-consignment note covering the whole 
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carriage must be issued and the carriage must be performed exclusively along 
trajectories mentioned in the list of railway lines attached to the convention. 
2.6.3.2 Basis of Liability and Limitation of the Carrier 
 
The basic liability system resembles that of the CMR outlined above. The railway 
that received the goods for carriage together with the consignment note is liable for 
the loss of or damage to the goods between the time of acceptance and the time of 
delivery, as well as for delay in delivery. The railway carrier may be discharged from 
liability if it proves that loss; damage or delay was caused through circumstances 
that it could not avoid and the consequences of which it was unable to prevent.126 
The COTIF/CIM contains sophisticated and detailed rules on the calculation and the 
amount of damages which a claimant may obtain in the case of loss of value of the 
goods. Again, these rules are very similar to those of the CMR. With regard to the 
multimodal transport provision of article 2 of COTIF/CIM, however, the COTIF/CIM 
contains a specific liability provision.127 Under certain circumstances128 a number of 
exceptions which have been borrowed from the Hague-Visby Rules apply in cases of 
rail-sea combinations. By this incorporation problems regarding the applicability of 
the Hague or the Hague-Visby Rules are entirely avoided. 
As far as the loss of value of the goods is concerned, the liability of the railway 
is limited to 17 SDR per kilogram of gross weight.129 This liability limit may be 
exceeded by the insertion of a declaration of a special interest in delivery fixed at a 
certain amount by the consignor. In respect of time limits with regard to claims, the 
COTIF/CIM contains definite specific provisions.130 A system of notice or reservation 
to the carrier is not used. The normal time limit on claims is one year, but it might be 
extended to two years in the case of certain actions.131 
However, in most cases, domestic laws regulating carriage by rail are been 
implemented on issues relating to multimodal transport, particularly on the limitation 
of liability as in the case of the United States of America, that imposes the Carmack 
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amendment to apply to the domestic- rail portion of a continuous intermodal 
shipment originating in a foreign country thereby counteracting the carrier‟s benefit of 
limitation in relation to the maritime clause.132 This was seen in the case of Sompo 
Japan Insurance Company of America v Union Pacific Railroad Company.133 The 
Sompo Japan case is therefore based on the principle that the ocean carriers may 
not extend maritime legislation and the limited liability terms of their through bill of 
lading to surface carriers, who may limit their own liability in accordance with 
Carmack.134 
2.6.4 Legal Regime relating to Carriage of Goods by Air 
 
The legal regime for air transport used to consist of the Warsaw Convention135 in 
either its original form or incorporating any one of its numerous amendments, such 
as: the Hague Protocol of 1955, the Guadalajara Convention 1961, the Montreal 
Protocol No.4 of 1975. This, however, changed in 2004 when the Convention for the 
Unification of Certain Rules for International Carriage by Air created in Montreal on 
28th May 1999 came into effect. Better known as the Montreal Convention,136 it is 
important for the Freight Forwarder to be aware as to whether the countries which he 
is trading with are party to the new or old convention, since details and 
compensation limits vary. Essentially the limits for cargo remain the same but, as 
ever in law a lot rest upon the actual wording. As time goes by the Montreal 
Convention (1999) will probably become more widespread if not universal. However, 
during this phase of transition it is prudent not to assume which convention applies 
but to check the situation. 
2.6.4.1 Scope of Application 
 
As aforementioned, carriage of goods by air is regulated by a complex body of 
international rules. However, most important are the Warsaw Convention (with lot of 
amendments) and the Montreal Convention. The Montreal Convention is essentially 
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a tidying-up exercise which consolidates and modernizes, where needed, the 
Warsaw Convention and related instruments.137 That is, the Montreal Convention 
supersedes the Warsaw Convention and only applies to the international carriage of 
goods by air.138 
The period of the carriage by air does not extend to any carriage by land, by 
sea or by inland waterway performed outside an airport. If, however, such carriage 
takes place in the performance of a contract for carriage by air, for the purpose of 
loading, delivery or trans-shipment, any damage is presumed, subject to proof to the 
contrary, to have been the result of an event which took place during the carriage by 
air. If a carrier, without the consent of the consignor, substitute‟s carriage by another 
mode of transport for the whole or part of a carriage intended by the agreement 
between the parties to be carriage by air, such carriage by another mode of transport 
is deemed to be within the period of carriage by air.139 
2.6.4.2 Basis of Liability and Limitation of the Carrier 
 
 The air carrier will be liable for loss of or damage to goods sustained in the event of 
the destruction or loss of or damage to cargo upon condition only that the event 
which caused the damage so sustained took place during the carriage by air.140 
Where damage was occasioned by delay the carrier will be liable except 
should he prove that he and his servants or agents took all necessary measures 
required to avoid the damage or that it had been impossible for them to take such 
measures.141 
This notwithstanding, as in the case other international carriage conventions, 
the carrier may escape this liability by proving that the loss of or damage to goods 
was due to either: the inherent defect, quality or vice of that cargo or defective 
packing of that cargo performed by a person other than the carrier or its servants or 
agents, or else an act of war or armed conflict or an act of public authority which was 
carried out in connection with the entry, exit or transit of the cargo.  
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However, where the carrier cannot prove damage sustained by the cargo, his 
liability will be limited to the sum of 17SDR per/kg of the entire damage of the cargo. 
But in cases where only part of the cargo has been damaged, the weight to be taken 
into consideration in determining the amount to which the carrier‟s liability is limited 
shall be only the total weight of the package in question.142 The claimant must 
complain to the carrier 14 days from the receipt of the cargo after discovery of the 
damage and in case of delay, 21 days from the date on which the cargo had been 
placed at his disposal.143 
2.7 Scope of Application of Cargo Carrier’s liability under 
Multimodal Carriage contracts 
 
The liability of the MTO runs from the moment the goods have been accepted into 
the custody or care of the operator until the time they are delivered.144 The scope of 
application of the MTO‟s liability in case of a breach of contracts will solely depend 
on the identification of the stage to which loss or damage to goods occurred during 
the transportation process. Thus, the liability issues of the cargo carrier in a 
multimodal contract will be determined by the international conventions applying to 
the various modes of international transport.145 The MTO‟s liability will therefore be 
determined under various circumstances; 
2.7.1 Where the stage at which loss or damage to goods occurred can 
be localized 
 
Generally, in a case where the place that loss or damage to goods occurred can be 
established, the carrier‟s liability for loss or damage to goods or delay in delivery will 
be determined by the law applicable to the mode of transport in the course of which 
relevant incident occurred.146 However, the liability regime applicable to the carrier in 
breach of a multimodal carriage contract will also depend on the place where the 
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claim is lodged.147 This is due to the fact that different countries exercise different 
liability regimes in line with their adopted transport laws.148 The CMR Convention 
adopted in the UK as Carriage of Goods by Road Act 1965 for example, governs 
road carriage.149 The basis of and limits of liability are different from those under the 
Hague and the Hague-Visby Rules. Therefore, if damage was thought to have 
occurred in the course of road transport, the carrier or the MTO will be limited to 8.37 
SDR per kilogram for total or partial loss of the goods.150 In a case where a 
combination of road transport with another mode of transport is used for instance, 
sea, rail or inland waterways without the goods unloaded, the CMR applies to the 
entire journey or voyage.151 Article 2 of the CMR Convention provides for the 
application of the Convention to carriage under a combined mode of transport in a 
case of Ro-Ro traffic that enables road trailers to be driven straight to the next mode 
of transport without having been unloaded.152 Therefore, Article 2 of the CMR 
convention established a uniform liability system which could also refer to national 
laws or even laws that were not mandatorily based on the parties‟ agreements as to 
where the location of the loss had been ascertained.153 
On the other hand, where loss or damage to goods or delay in delivery was 
caused at sea, the liability regime regulating international carriage of goods by sea 
will apply, depending on the agreed sea legislation. Owing to the fact that countries 
still apply different sea legislations, such as United States of America that still applies 
the Hague rules incorporated in her COGSA 1936 whereas South Africa adheres to 
the Hague-Visby rules in her COGSA 1986, and others the Hamburg rules, 
contracting parties will depend on the sea legislation on which their carriage contract 
is based. Hence, where the Hague or the Hague-Visby rules apply, the carrier‟s 
liability for cargo damage by sea will be limited to an amount not exceeding 666.76 
SDR per package or Unit or 2 SDR per kilogram of gross weight, whichever is 
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higher.154 This provision is also made available in the new German transport law 
Act.155 
Moreover, where damage to goods occurs when been transported over rail in 
a multimodal carriage contract, the liability will be determined by COTIF/CIM.156 
Likewise, in case of carriage by air, the Montreal Conventions provide specific 
provisions dealing with transport of goods by more than one mode of transport.157 
This notwithstanding, the international Conventions applying to the various 
modes of international transport differ considerably with respect to the conditions of 
liability of the carrier and the maximum limits of his liability. Therefore, where loss or 
damage to goods is known to have occurred at sea, either the Hague-Visby rules 
apply and hold the carrier liable only if he acted negligently. On the other hand, 
where loss or damage is thought to have occurred during air transport or on land, the 
international Conventions governing these modes of international transport apply the 
principle of strict liability, but however, provide specific defences such as; inherent 
vice and “force majeure” on which the carrier may rely to avoid liability.158 This 
presumption becomes more difficult if it is impossible to ascertain during which 
phase of the multimodal transport the loss or damage occurred. 
2.7.2 Where the stage at which loss or damage to goods occurred is not 
localized 
 
In the cases where it cannot be established where the loss of or damage to the 
goods or incident causing the delay in delivery occurred, the carrier‟s liability will be 
subject to the regulation of the transport law of the state to which the claim is 
lodged.159 The carrier‟s right to limitation on non-localized damages under 
multimodal transport are said to be too broad since no specific rule allocates liability 
for the breach of multimodal contract; hence, they could limit their liability to all 
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breaches of contracts. To this effect, the right to apply maritime limitation in cases of 
non-localized losses and damages has been opposed by some states.160 These 
states base their objections on the fact that the incidence of maritime limitation 
appears very low in comparison to the European mandatory liability regimes on road 
and rail transport. In this respect the UNCITRAL Convention introduced an approach 
known as the “maritime-plus” approach. This approach recommends the application 
of maritime legislation in the absence of any other international mandatory regime 
governing the specific transport.161 
However, where there is another international mandatory instrument 
governing the specific transport legislation, such as CMR Convention or the COTIF 
Convention, in case of non-localized loss or damage, the limitation level in the 
Convention always applies.162 The UNCITRAL maritime-plus approach only applies 
in the relation between the contracting carrier and the sender or consignee. Thus, if 
the consignee decides to sue the performing land carrier, the applicable land 
transport-liability regime applies irrespective of whether any other ancillary transport 
has been performed under an international mandatory liability regime.163 However, in 
case of non-localized damages the limitation provided in the UNCITRAL Convention 
applies.164 Therefore, where loss or damages to goods cannot be localized, 
especially in regard to containerized goods, the UNCITRAL Convention provides that 
the highest limit of liability in the international mandatory provisions applicable to the 
different parts of the transport will apply to non-localized damages.165 This rule 
stated in article 62 (2) of the UNCITRAL Convention did not however satisfy all 
member states of the Convention who were concurrently members of the Convention 
for the Unification of Certain Rules for International Carriage by Air, 1999 “The 
Montreal Convention.”166 This is due to the fact that the Montreal Convention 
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restricts its application to satisfy any damage resulting from carriage performed 
partly by air and partly by any other mode of carriage. Therefore, irrespective of 
where the damage occurred, insofar as part of the carriage was covered by air, the 
provisions limiting carrier‟s liability of the Montreal Convention shall apply.167 Hence, 
to avoid the existing conflict between the application of provisions of the Montreal 
Convention and those of article 26 of the UNCITRAL Convention, article 82(a) of the 
UNCITRAL Convention allows the contracting states to the Montreal Convention to 
apply its provisions under cases where air carriage is involved.168 
Furthermore, instances whereby damage results in goods contained in a 
vehicle carried partly by sea, rail, and inland-waterways without been unloaded from 
the vehicle (RoRo), article 82(b) of the UNCITRAL Convention, advise the courts to 
apply CMR instead of article 26 of the Convention in order to avoid conflict.169 
To this extent, it may be stated that article 82 offers a safeguard against the 
implementation of any conflicting rule arising in cases of non-localized damage 
according to article 26 of the UNCITRAL Convention in connection with COTIF-CIM 
or the Budapest Convention on the contract of carriage of goods by inland 
waterways (CMINI 2000).170 
2.7.3 Determination of the Carrier’s limitation of liability under 
Multimodal Contracts 
 
In the absence of a uniform international mandatory convention regulating 
multimodal carriage contracts, international unimodal mandatory liability regimes 
would always prevail in cases of loss or damage to goods, or delay to delivery of 
goods under multimodal transport contracts.171 Therefore, the limitation of the 
carrier‟s liability will vary with respect to the international mandatory liability regime 
applicable or by the national laws or regional and contractual agreements.172 As 
such, the carrier‟s limitation of liability for transport of goods carried by sea or inland 
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waterways will be either 2 SDR/kilogram or 666.67 SDR/package if the contracting 
parties incorporates the Hague-Visby rule.173 This will be the case in South Africa, 
which incorporates the Hague-Visby rules in her Carriage of Goods by Sea Act 1 of 
1986, by virtue of section 6 of the Admiralty Jurisdiction Regulation Act 105 of 
1983.174 Likewise where parties incorporated the Hamburg rules, the liability limits 
will be based on an amount not more than 835 SDR/package or 2.5 SDR/kilogram of 
gross weight of the goods lost or damage, whichever is the higher.175 On the other 
hand, the limit of liability for damage to goods carried by road under the CMR 
convention will amount to 8.33 SDR/kilogram176 which is lower than those for 
carriage by air under the Warsaw convention or by rail under the COTIF-CIM which 
amounts to 17 SDR/kilogram.177 These limitations set by the conventions may be 
disregarded if the value of the cargo is declared in the consignment note.178 The 
carrier liability limits for cargo claims under multimodal carriage will also vary from 
one state to another, owing to the considerable variation of national transport laws 
and contractual agreements in the interpretation of the international unimodal liability 
regime. Identical to the situation of the European Union member states, whereby 
some member states have ratified subsequent protocols, while, others adhere to the 
original version of the conventions, or incorporate the conventions into their domestic 
law with minor nuances. This is the case in regard to the United Kingdom whose 
domestic road transport is not governed by CMR, but her domestic law, though 
international road transport is governed by the CMR.179 
This is also the case with the US COGSA which incorporates the Hague rules, 
but it section 1304 (5) provides that a carrier may limit it liability to 500 US $ except if 
the value of the goods has been declared by the shipper before shipment and 
inserted into the bill of lading.180 
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As a result, courts will always face difficulties in the allocating the liability limits of a 
cargo carrier for loss or damage to goods under a multimodal carriage, especially in 
situations where the stage at which damage occurred is unknown, as it was in the 
Quantum Case.181 
Owing to these uncertainties, the UN Convention on International Multimodal 
Transport of Goods adopted at Geneva on May 24, 1980,182 provides in article 18(1) 
the liability limit of a carrier to be 920 SDR per package or other shipping units, or 
2.75 SDR per kilogram of gross weight of the goods lost or damaged, whichever is 
the higher. In addition to this, the UN MT Convention also provides in it article 19(3) 
that, where the international multimodal transport does not include carriage by sea or 
inland waterways, the carrier‟s liability will be limited to 8.33 SDR per kilogram of 
gross weight of the goods lost or damaged.183 The liability limit of the carrier may be 
further excluded or limited contractually if UNCTAD/ICC Rules based on national 
transport law have not been incorporated by parties.184 
2.8 Time-Bar for Action in Breach of Contract under Multimodal 
Carriage185 
 
The time bar for suit greatly varies regarding the mode of transport during which 
damage to goods transported under a multimodal carriage occurred. Thus, where 
damage has been found to have occurred at sea, the Hague-Visby rules will provide 
a time limit for suit of 1 year after delivery of goods or on the date when goods 
should have been delivered. While the Hamburg rules grant the possibility to sue for 
2 years from the date of delivery or from the last day when goods should have been 
delivered, depending on which regime to govern the contract has been agreed upon 
by the contracting parties. The Warsaw Convention prescribes a period of 2 years 
from date of arrival at destination, or from date on which aircraft ought to have 
arrived to date on which carriage reached its destination. The CMR and the 
COTIF/CIM will prescribe a limitation period of 1 year from the date of delivery. But in 
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the case of wilful misconduct a 3 years limitation period will be awarded under the 
CMR and 2 years under the COTIF/CIM. 
However, where difficulties seems to arise in allocating the mode of transport 
on which damage occurred, the Multimodal Convention will provide a limitation 
period of 2 years or standard contractual terms such as the UNCTAD/ICC Rules,186 if 
incorporated by parties, and will provide a period of 9 months corresponding with the 
BIFA Standard Trading Conditions, as well as the BIFA Bill.187 
2.9 Uncertainties relating to the use of Containers under 
Multimodal Transport Contracts 
 
The uncertainties arising from multimodal transport contracts are in relation to its 
documentation, which differs greatly in character and effect.188 The use of a single 
document under multimodal transport contract was initiated to favour a smooth door-
to-door conveyance in order to avoid the great difficulty in establishing the true 
contractual nexus between the various parties, particularly where damage to the 
cargo occurs, and the actual owner wishes to sue.189 In this regards to the solution of 
this problem, the UN Multimodal Convention on International Multimodal Transport of 
Goods, 1980 attempted to do so but received very little recognition. This therefore 
gave room for the adoption of the UNCTAD/ICC Rules for Multimodal Transport 
Document (MTD), 1992.190 Though voluntarily incorporated by parties under 
multimodal transport contracts it however, did not attempt to displace any 
mandatorily applicable laws or conventions.191 Hence, unimodal mandatory transport 
documents are still in wide ranging especially within the European Union member 
states and the United States of America in consequence still applying the liability 
provisions of these unimodal transport conventions, particularly in instances where 
the stage at which damage to goods have occurred is known.192  However, the 
nature of a multimodal transport document is either negotiable or non-negotiable. 
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A negotiable multimodal transport document is one that allows the transfer of 
title to goods, whereas, non-negotiable document does not allow the transfer of title. 
 The most frequently used negotiable Multimodal Transport Document (MTD) in the 
absence of an international multimodal transport convention, are those contractual 
terms created by the shipping market. This includes the  FIATA Multimodal Transport 
Bill of Lading and the BIMCO/MULTIDOC by forwarders within the European Union 
member states where shipping lines issue container bills of lading193 that determines 
the liability of the carrier by applying the Hague or the Hague-Visby Rules when the 
stage where the loss of or damage to the goods cannot be ascertained.194 Therefore, 
where damage occurs to a known stage, either the CMR, CIM or the Warsaw 
Convention applies when the liability at that particular phase of transit during the 
multimodal transport operation has to be determined.195 Hence, the liability 
exclusionary clause when applied, such as the Himalaya clause, is usually 
questionable, whether the clause covers the entire voyage including the different 
sub-carriers or limited to only the contractual carrier as was in Kirby’s 
case.196However, the liability limits of the contractual carrier is considered to benefit 
its agents, servants or any performing party involved in the completion of the 
carriage transaction.197 Nevertheless, the main problem will always be concerning 
the application of laws owing to the fact that national transport laws vary greatly.198 
As a result, the uncertainties regarding the size or mass of deck stowage, package 
or unit in container transport really affect the liability of the carrier. 
2.9.1 Deck Stowage of Goods 
 
Ensuring that the goods are stored properly within the container is as important as 
the way in which the container itself is stored above or below deck.199 However, 
since containerization has become part and parcel of deck stowage, a container bill 
                                                             
193
 Murray, Holloway & Timson “Schmitthoff Export Trade: The Law and Practice of International 
Trade” 355. 
194
 Supra 359. 
195
 Supra 360. 
196
 Norfolk Southern Rail Co v. James N. Kirby Pty Ltd (2004) No. 02-1028. 
197
 Murray, Holloway & Timson “Schmitthoff Export Trade: The Law and Practice of International 
Trade” 340-341. 
198
 Supra.340-341. 
199
 Chia-Lee “Changes in the Sea Carrier’s Liability for Cargo as a Result of Containerization and 
Multimodalism: US and Taiwanese Law” (1999) Institute of Comparative Law Mc Gill 
University Montreal 7. 
51 
 
must indicate the description and amount of goods on deck; otherwise, the carrier 
will be liable in case of any damage to cargo on deck if questioned and alleged the 
consignor.200 
2.9.2 Package or Unit Limitation in Container Transport 
 
As far as containers are transported under multimodal transport, it is important to 
ascertain whether the whole container or its content constitute a package or unit 
within the denotation of the Hague-Visby Rules in order to be in line with the 
prescription of limitation of liability. Therefore, if the bill of lading refers to a container 
said to contain specified goods, then the container itself shall be considered as 
package or unit. Thus, if the bill of lading enumerates the goods stored in the 
container separately, each element of those goods shall constitute a separate 
package or unit according to article IV (5) (c) of the Hague-Visby Rules and article 6 
(2) (a) of the Hamburg Rules.201 On the contrary, where the consignor fails to 
indicates in the bill of lading the description of the goods as stored in the container, 
the carrier‟s liability will be limited per container to each package or unit of goods 
stored in the container as illustrated in The River Gurara case.202 
Conclusion 
 
Drawn from all which has been said above, the multimodal carriage is not governed 
by a uniform set of rules, but rather subject to a fragmented liability regime that 
differs greatly on pertinent issues such as the scope of responsibility of the carrier as 
governed under the various international maritime conventions,203 the fact that all 
transport conventions set different liability limits and reflect different spheres of 
interest among different transport modes, and therefore results to intense debate 
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and conflict of interest between contracting parties in cases of un-localized damage 
in a multimodal transaction.204 
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CHAPTER 3 
 
Legal Problems arising in 
Multimodal Transport Contracts 
3.1 Introduction 
 
With the rapid transformation of the transport system from the use of separate 
transport modes into a highly integrated utilization of more than one mode of 
transport in transferring goods, the use of specified transport documents 
representing the specific modes of transport, required revision so as to adapt to the 
current transport practice.205 
The amplified use of containers provided the flexibility to focus more on an 
integrated movement of goods rather than the movement specifically associated with 
a certain mode of transport. Unfortunately, this flexibility the container generated 
regarding the technical aspects of the transport of goods, has found an antagonist in 
the rigidity of the legal regimes regulating international carriage.206 However, 
irrespective of the numerous attempts made to create a uniform law for multimodal 
carriage, none of the attempts has as yet met with success. Currently, there exists 
no uniform international legal regime in force in order to govern multimodal carrier 
liability for loss, damage or delay arising from multimodal transport. These difficulties 
can be traced back to the advent of containerization and as well as to the distinct 
problems posed by the existing unimodal transport liability regimes. However, 
containers remain the most important method of consolidating goods transported on 
a door-to-door delivery basis. It therefore leads to the legal challenges faced in the 
practice of multimodal carriage of goods. As a result regional, sub-regional and 
national laws and regulations have been created as well as international unimodal 
conventions which inter-relate to attempt to resolve key legal issues such as liability, 
limitation of liability and time-bar in relation to different portions of the multimodal 
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carriage. Therefore, where the stage at which loss of or damage to goods in a 
multimodal carriage is established, a unimodal regime applying to that portion will 
serve as a remedy. However, problems will always arise in situations where the 
stage at which the loss or damage to goods under multimodal carriage is unknown. 
Hence, this leads to the uncertainty of the law applicable to international door-to-door 
transportation of goods. This chapter will illustrate the difficulties that arise in 
multimodal transportation of goods using a landmark-case decision of the United 
State Supreme Court that involves Norfolk South Railway Co v Kirby Pty, Ltd,207 as 
well as examining some theoretical principles put in place in order to attempt 
resolving multimodal carriage claims. Lastly, this chapter will in addition demonstrate 
the endless efforts made by international organizations, aiming at unifying or 
harmonizing rules to guide the pertinent legal issues arising from multimodal 
carriage. Owing to the fact that the development of multimodal transport exists on a 
worldwide level and its irreplaceability in an international business transaction 
involving the movement of goods, a common ground for resolving multimodal 
carriage disputes must prevail in order to avoid problems such as the determination 
of the law to be applied to a specific transport operation, whenever several transport 
modes are used. 
These problems were, however, exposed by Sturley208 in a congress held in 
Vienna in 2007 to celebrate the fortieth annual session of UNCITRAL. Sturley made 
mention of problems that could arise if damage occurred in transport between two 
countries located in a different continent for instance: 
“Suppose that a shipper in Berlin wishes to have cargo transported to Chicago, and that it 
arranges to have the cargo carried by road from Berlin to Rotterdam, by sea from Rotterdam to 
Montreal, and by rail from Montreal to Chicago. As many as six different legal regimes could 
govern each of the six distinct segments of the single multimodal journey under a single contract 
of carriage: 
1. “The European CMR would govern any cargo damage that occurred during the jurisdiction 
mandated by the Berlin-to-Rotterdam road legislation. 
2. The bill of lading would probably govern any cargo damage that occurred in the port of 
Rotterdam after delivery by the trucker before loading on to the vessel. 
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3. The Hague-Visby Rules would govern any cargo damage that occurred during and under 
cover of the Rotterdam-to-Montreal sea legislation. 
4. The bill of lading would probably govern any cargo damage that occurred in the port of 
Montreal after discharge from the vessel before delivery to the railroad. 
5. The mandatory Canadian law governing domestic rail carriage would govern any cargo 
damage that occurred on the train before crossing the U.S. border. 
6. The U.S Carmark Amendment might (or might not) govern any cargo damage after crossing 
the U.S. border (depending on the U.S. court in which the dispute was heard).”  
Thus, if damage occurred during this transaction several unimodal conventions 
and national laws could govern each of the distinct segments. In this case for 
instance, the liability limit of the Hague-Visby Rules (2 SDR per kilogram)209 or the 
liability limit of the CMR (8.33 SDR per kilogram)210 could be applicable. Moreover, 
certain countries could apply their own transport regulations to determine the 
limitation of liability in cases where there is no international unimodal convention 
applicable. This creates a complex situation because different liability requirements, 
exclusion clauses, limits of liability and time-bars for suit could be applicable. This 
situation is even worse in cases where it is not possible to identify the transport 
mode where the loss occurred, or when the damage occurred gradually throughout 
the course of the carriage, or in stages where a particular convention is not 
applicable. In those cases there is no specific liability regime to be applied. It will 
vary depending on the conflict of law rules applied by the court where the carrier is 
sued. This, however, raises another problem regarding the place where the suit is to 
be lodged. 
3.2 United States Supreme Court decision in Norfolk South Railway 
Co v James N. Kirby Pty, Ltd 
 
The facts of this case, as will be seen, points out the difficulties that arise in a 
contract of carriage of goods performed on more than one mode of transport. The 
case concerns a train wreck, though a maritime case, it however, arose in the 
context of multimodal carriage. This case demonstrates the difficulties that arise in 
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determining the liability of parties involved in a carriage contract performed on a 
door-to-door basis. The case also illustrates the application of national maritime 
laws211 in the absence of a uniform regime to settle disputes arising from multimodal 
carriage, irrespective of the use of inland roads or rails, legislations on which the 
claimed damage occurred. 
3.2.1 Facts 
 
Kirby, an Australian manufacturing company, entered into a contract with 
International Cargo Control (ICC) under which the ICC would transport the goods on 
a door-to-door basis. The goods had to be transported from Kirby‟s plant in Australia 
to its customer in Huntsville, Alabama. In the contract, Kirby designated Sydney in 
Australia as the port of loading, Savannah, Georgia, as the port of discharge and 
Huntsville, Alabama, as the place of delivery. ICC being a freight forwarder, made 
arrangements for the transportation. The actual carrier therefore issued a through bill 
of lading to ICC in which was included a Himalaya clause. The hired ship carried the 
goods to Georgia and sub-contracted Norfolk South Railroad to transport the goods 
inland to Alabama. During this transit, the train derailed and Kirby sued Norfolk 
Southern Rail. Norfolk, tried to relying on the Himalaya clause that incorporated the 
United States COGSA212 of US$500 per package limitation of liability; 
The court of appeal held that the holding of the Himalaya clause in the ICC bill 
of lading did not extend to parties such as Norfolk who were not in privity of the 
contract with ICC, and emphasized that the clause did not cover inland carriers. 
However, the incorporation of the COGSA‟s package limitation into the clause 
extended its application to all portions of the carriage. Therefore, whether damage to 
goods occurred at sea or on land, all agents including inland carriers and 
independent contractors who performed the contract benefited from the clause. The 
court further held that, since no agency relationship existed between Kirby and ICC, 
the Himalaya clause was not binding on Kirby. 
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3.2.2 Judgment 
 
The Supreme Court, in giving judgment concluded that the bill of lading was a 
maritime contract, because its primary objective was to accomplish the 
transportation of goods by sea from Australia to the Eastern Coast of the United 
States. The court further admitted to the extension of the Himalaya clause limitations 
of liability to any party whose services contributed to the performance of the contract. 
Owing to the fact that the delivery of the cargo at Huntsville was an inland city, over-
land carriers‟ services were anticipated. 
Thus the court concluded that Norfolk Southern must have been an intended 
beneficiary of the ICC bill‟s Himalaya clause. As such Norfolk South was entitled to 
limit its liability according to ICC‟s bill of lading. 
Accordingly this contract being of a multimodal nature, ICC accepted liability as a 
carrier for the whole carriage.  
This case, however, helps to broaden and clarify the application of domestic 
maritime laws to all bills of lading under multimodal transportation in which maritime 
legislation is substantial irrespective of whether or not the inland transport of the 
goods was considerable.213 This case also defines the difficulties arising in 
multimodal carriage in determining the liability and the limitation of liability of parties 
involved in the carriage. Despite the judgment reached by the Supreme Court, the 
case however, demonstrated the need of a uniform document governing multimodal 
carriage.  
This situation was singled out by the Commission of the European Communities 
owing to the fact that it presented the main obstacles in the field of trade facilitation. 
Thus, a communication to the Council for Trade in Goods of the World Trade 
Organization stated that: 
“The consequence of current arrangements is therefore a patchwork of regimes which fails to 
capitalize on modern IT-based communications systems and practices, and impedes the 
introduction and use of a single multimodal waybill or transport document, and which does not 
reflect fully the increased use of containerized transportation operating across different modes 
of transport, making mode-specific liability arrangements inappropriate. In case of loss or 
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damage to goods, this creates uncertainty as to the time of loss or damage, uncertainty as to 
mode and identity of the carrier and uncertainty as to the applicable legal regime for the liability 
and its effects.”
214
 
The European Commission‟s recent study describes this current legal-liability 
framework to consist of a confused jigsaw of international conventions designed to 
regulate unimodal carriage, diverse national laws and standard term contracts. As a 
result, both the applicable liability rules and the degree and extent to a carrier‟s 
liability vary greatly from case to case and are unpredictable. Liability for delay is not 
always covered by the same rules as for liability for loss of or damage to the 
goods.215 Thus, the proposed international multimodal document needs global 
recognition and enforcement. 
3.3. The Third Parties’ Protection under multimodal Transport 
Contracts 
 
Generally, the MTO is held responsible for any loss of or damage to cargo under its 
custody. However, regarding the use of third parties in a carriage transaction, 
especially in a multimodal carriage contract, the MTO would be responsible for the 
act and omission of its agent and servant acting within the scope of his employment 
or of any other person of whose services it makes use for the performance of the 
multimodal transport carriage contract.216 These third parties will therefore benefit 
the defences and limits of liability awarded to the MTO irrespective of the mode of 
transport during which the loss or damage occurred. This was the issue raised in 
Kirby’s case as it helped in widening the scope of protection given by admiralty law 
to third party beneficiaries of contracts.217 
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However, it is inconceivable that a sea carrier could be present to direct the 
movement and handling of the container at every stage of the voyage. It could 
therefore be suggested that a consignor or merchant should enter into a contract of 
carriage with an expectation that the carrier would perform all the activities relevant 
to the carriage. Thus, sub-contracting and outsourcing are inevitable. The third party 
will naturally wish to benefit from the interest pertaining to the goods contained in the 
cargo.218. 
Today, the logistic chain regarding multimodal transport is more 
computerised; therefore transactions are more impractical, artificial and problematic 
to comprehend when who was responsible for what part of the computer-controlled 
cargo management process has to be determined. Consequently, it is unfair for a 
third party not to benefit from the protection of the contract of carriage when the 
boundaries of responsibility cannot be easily established219. 
3.4 Theoretical Solutions to the Legal Problems Encountered 
under Multimodal Transport Contracts 
 
The end result regarding the establishment of the theoretical principles underlying 
the different liability systems that operate in multimodal transport were the result of a 
survey recently carried out by UNCTAD on the subject of multimodal transport. The 
first extract of the UNCTAD report explains the differences between the different 
liability systems.220 The two main alternative theories are the network and uniform 
approach. However, taking into account the conflicting views and interests in 
implementing these approaches, a modified system providing a compromise 
between the network and uniform liability system seems to be essential. The 
modified system covers the whole range of possibilities emanating when comparing 
a pure uniform system and a pure network system. However, all regimes that have 
been devised over the years whether they were implemented or not, are of a 
modified nature. The past attempts to create an international instrument regulating 
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multimodal transport incorporated these liability systems to adapt to the existing 
profusion of international and national transport arrangements. 
3.4.1  The Uniform Liability System 
 
The liability of a multimodal operator under this system remains the same from the 
commencement to the end of the transport regardless of the stage or mode of 
transport actually used221. This liability system treats multimodal contracts sui 
generis, meaning that a contract that has nothing in common with Unimodal 
contracts.222 Clulow,223 in his publications illustrates that “the uniform system 
remains the most radical solution to the different liability regimes which displace 
unimodal transport conventions with a new liability regime for multimodal transport”. 
The author further presents that the system aimed at being an international 
convention governing multimodal operation, irrespective of the different modes of 
transport used, separating it legally from unimodal transport. He concludes that “no 
convention creating a uniform system of liability is presently in operation.” 
3.4.1.1 The Virtue of Applying the Uniform Liability System 
 
The most prominent advantage of the uniform liability system is its simplicity and 
transparency as the applicable liability rules are predictable from outset and do not 
depend on identifying the modal stage where a loss, damage or delay occurred.224 In 
this regard a regime on multimodal carriage based on the uniform liability system 
would definitely contribute greatly towards the harmonization of the field of 
international carriage law if it were feasible. However, with the present fragmented 
nature in the legal field of international carriage law, such a uniform liability system 
would definitely encounter serious opposition.225 
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3.4.1.2 Drawbacks of the Uniform Liability System 
 
Firstly, the existing transport regimes have thus far proved to form an 
insurmountable obstacle due to their difference approach in determining liability 
issues in a carriage contract. Thus, a uniform liability system will unavoidably clash 
with existing systems and lead to a conflict of conventions. Therefore, where two 
conventions are said to be compulsorily applicable to a certain loss, they 
automatically lead to irreconcilable results. As the resolution to which a convention is 
given precedence under these circumstances is difficult, so too does the defaulting 
on the obligations presented by one of the regimes become inevitable.226 
Furthermore, with the existing diversity of the unimodal liability regimes 
containing different rules pertaining to the basis of carrier‟s liability, should uniform 
rules apply irrespective of the transport stage during which loss of or damage to the 
carried goods occurred, a carrier would no longer be able to take advantage of 
potentially less burdensome liability rules which may otherwise apply to the particular 
mode of transport during which the cargo problem occurred. 
Secondly, there is the problem of the recourse gap. Where the multimodal 
carrier would be held accountable by the cargo claimant under the uniform rules 
applicable to the multimodal contract between them, and having subcontracted a 
carrier actually performing the stage of the transport where the loss occurred is 
bound only by the unimodal rules applicable to the sub-contract between the actual 
carrier and the multimodal carrier. The regime applicable to the contract between the 
multimodal carrier and the performing sub-contracting carrier may very well be less 
onerous than the uniform rules agreed upon by the multimodal carrier and the 
claimant. Consequently, the multimodal carrier would be liable for a higher amount of 
damages than he can recover from the sub-contracting carrier. This creates what is 
called the recourse gap, as the uniform liability system is potentially best suited to 
the needs of the transport user but more complicated to the transport industry 
generally. Therefore, a need of addressing potential interest by formulating mutually 
acceptable rules on liability and limitation of liability is inevitable.227 
Another side effect of the uniform liability system is that it establishes a 
difference regarding it application which is unavoidable. This outcome, as an 
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alternative to the diversity of the unimodal regimes, seems illogical. Hence, in 
compensating for losses, whether under the banner of a multimodal contract or a 
unimodal one, different liability regimes would be applicable especially in 
circumstances where the losses are identical but the transport arrangement 
concluded by parties is different. Meaning, that if loss is established to have occurred 
during the rail carriage under agreed condition by parties, then the loss would simply 
be governed by COTIF-CIM if the contract is unimodal, but if the goods were meant 
to be carried by road under the same contract the uniform multimodal transport rules 
would apply to the loss.228 
3.4.2 The Network Liability System 
 
The network liability system is not a structure which provides substantive or material 
rules on its own; it merely links existing sets of substantive rules. The simplest way 
of resolving this problem, is to allow each system of liability to govern the relevant 
legislation of the voyage as if this were a unimodal carriage. This liability system is 
called the “chameleon system”.229 The basis of this liability system is that the 
carrier‟s liability for damage is determined according to the legal system governing 
the mode of transport in which the damage occurs. Thus, if the container in which 
goods are stored is washed overboard, the carrier‟s liability will be determined by 
COGSA applicable within the jurisdiction where the damage occurred. While if the 
container is smashed in a road accident, the liability will be regulated by CMR 
convention. Hence, the network liability system will apply in case of localized 
damage. Therefore, uncertainty arises in a situation where loss of or damage to 
goods cannot be traced. However, in the eyes of the exporter, a multimodal transport 
operation constitutes one business transaction, irrespective of the various stages of 
the carriage of goods. Thus, to this effect, the uniform liability system seems the 
better suggestion for multimodal transport operations, which will do away with an 
inquiry regarding at which stage the loss or damage to the goods occurred.230The 
network liability system however, helps to avoid potential conflicts within the existing 
unimodal convention by filling the vacuum created by the uniform liability system. 
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The network system constitutes a chain of different regimes as if the contracting 
parties had drawn up separate contracts for each of the modes used.231 As a result, 
difficulties in determining the liability and limitation covering the entire voyage at the 
beginning of the execution of the carriage will always arise. Nevertheless, in cases 
where loss or damage cannot be traced or no convention is applicable under a 
multimodal carriage agreement where part of the carriage was conducted by sea, 
maritime liability regime of any of the existing international maritime convention 
dealing with carriage of goods by sea applies, irrespective of how short either how 
long the sea legislation or the land legislation may have been.232 Under this liability 
system the multimodal transport agreement is divided into parts, one part per 
transport mode incorporated in the contract. The law applicable to each separate 
stage is determined as if it were a separate contract, concerning only that type of 
transport. Thus, the multimodal contract becomes a chain of different regimes and 
therefore ensures no recourse gap.233 
3.4.2.1 The Virtues of the Network Liability System 
 
The network liability system provides no recourse gap; therefore the liability for loss 
attributed to a certain stage of the contract will be the same under the multimodal 
contract agreed between the multimodal carrier and the consignor as well as the 
contract between the multimodal carrier and the sub-contracting actual carrier. Thus, 
the amount of compensation for which the multimodal carrier is liable does not 
exceed that for which he is able to exercise a right to recourse against the sub-
contracting actual carrier.234 
Moreover, the network liability system would always prevail even in a situation 
where a new convention is fitted in the system so as to avoid conflicts between the 
new liability regime and the operating legal framework. The network liability system 
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is therefore seen as a flexible tool applicable to multimodal claims as it would always 
apply the operating unimodal regime despite its amendment.235 
Lastly, the network liability system would not generate new risks for insurance 
companies to cover and would not engender extra litigation expenses concerning 
disputed interpretations of the new system.236 
3.4.2.2 Drawbacks of the Network Liability System 
 
Regrettably, the network system also includes shortcomings besides the mentioned 
virtues. One of these drawbacks is the multi-coloured image of the pure network 
system regarding the variation of the applicable regimes it engenders. The system is 
more concerned with the carrier‟s liability for injury sustained by cargo and the extent 
thereof, while other aspects such as the time-bar for litigation, compensation for 
delay of the others are less emphasized. As a result it becomes quite important to 
determine the stage of the carriage the loss occurred and who burdened with the 
onus of proof. Therefore, the pure network system is not equipped to regulate 
situations in which the transport stage where the loss of or damage to the goods 
occurred cannot be identified. As already mentioned above, cases of non-localized 
loss are plentiful under multimodal contracts and inevitable since the advent of 
containerization, therefore one cannot be certain when and where loss occurred if 
the container has been packed, closed and sealed at the start point of the voyage 
and is opened up again only at the time and place of the final delivery. Thus to 
ensure certainty as to where the loss occurred, the author suggests the need for a 
laborious process involving expertise, contra-expertise as well as the disposition of 
witnesses. This however, may lead to extensive and expensive court proceedings.237 
Other situations that make it difficult to establish the applicable legal regime 
under the auspices of the pure network system often arise where the damage to the 
goods has occurred gradually, spread over more than one transport mode especially 
in the transition areas, the places where the regimes are connected. As such, parties 
for instance, would hardly be able to identify the exact stage where the sea carriage 
ended or whether the storage in the port area as accessory to the carriage has been 
indicated in the carriage contract, but as such not covered by transport law.  
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Moreover, difficulties when applying the pure network system will also exist for 
the court of law which had been charged with the task of determining the appropriate 
legal regime when the damage to cargo had been caused by one sub-contracting 
carrier, but, which had been aggravated by another subcontractor during a different 
transport stage. Hence, in a situation where the damage is cumulative, that is 
damage with subsequent consequences, may lead to the compulsory application of 
two or more regimes on same loss.238 
Lastly, the network system remains confusing on issues that are better tied to 
the agreement rather than to a particular stage of carriage. Examples are the time-
bar for action and the time bar for notice of damage. If these issues are attached to a 
particular stage where the goods got damaged and not to the entire carriage 
contract, then the period the cargo owner has to give notice of damage or start legal 
proceedings is unfairly and unreasonably shortened. The question is whether the 
legal regime that may apply to the stage where the damage occurred allows that 
these time bars commence at the end of the entire carriage instead of at the end of 
the transport stage they govern. 239The application of the pure network system 
evidently leads to an assortment of problems and thus leaves open decisions 
concerning identical situations arising from a breach of multimodal carriage contract 
disputed between courts either of different states or within the same jurisdiction. 240 
3.4.3  Modified Liability System 
 
The carrier‟s liability under this system is still determined by the mandatory carriage 
regime covering the mode of transport in which the goods are damaged. Its 
difference with the network system is that it applies irrespective of the unimodal 
stage of transport during which loss, damage or delay occurs.241 As such, there is no 
difference between cases where loss can or cannot be localized.242 In 2002 an Ad 
Hoc Expert Meeting held in Bangkok under the auspices of UNCTAD regarding the 
regulation of multimodal transport, highly debated on co which of the existing liability 
systems is suitable for adoption to govern liability issues under multimodal transport 
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contracts. Thus, taking into account the view of interested parties, both public and 
private statistics indicated divided views: about 48% of all respondents expressed 
preference for a uniform system, 28% for the network system and 24% for the 
modified system. However, concerning non-localized damage under the network 
system, the freight forwarding industry opted for the highest limitation rule to be 
applicable.243 
 Generally, because of the lack of an international convention on multimodal 
carrier liability, it is difficult to determine which regime should be applied to a 
particular contract (as a whole or in various parts) because the applicability thereof 
depends on a myriad of factors. The following are relevant: the nature and the extent 
of the multimodal contract; which mode of transport has been accounted for in the 
contract and in which way; which documents have been drawn up; the addressed 
court‟s views on the scope of possibly applicable unimodal convention. Owing to the 
unpredictability of the applicable legal regime, the cargo claimant and the carrier will 
encounter difficulties in anticipating the amount of compensation, if any, to be paid in 
a given situation. Therefore, the friction cost becomes undesirable to both parties. 
Court proceedings becomes much longer and more costly as they dwell on which 
applicable regime is suitable to a multimodal claim, because the financial limitation of 
liability and the time-bar for suit vary in consequence of the mode of transport.244 
In view of the continuing growth of international multimodal transportation, and 
the lack of an accepted international multimodal carrier liability instrument, problems 
regarding localized loss, non-localized loss and friction costs will always lead to 
uncertainties within the sphere of international trade which happens to be more 
detrimental to the developing countries and the small and medium-sized transport 
users as market integration at international levels become unpredictable.  
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CHAPTER 4 
 
Some Attempts to Achieve 
Uniformity in the Practice of 
Multimodal Transportation of 
Goods 
4.1 Introduction 
 
The legal difficulties faced by contracting parties in a multimodal carriage operation 
necessitated the establishment of a widely acceptable legal framework for 
multimodal transport. There have been, however, two most recent international 
regimes, which have attempted to introduce uniformity in regard to both the 
documentation and its legal implementation in multimodal transport contracts.245 The 
first attempt was conducted by the United Nations Convention on International 
Multimodal Transport of Goods, 1980246. This Convention, however, failed to gain 
the support of the required 30 nations for it to become operational.247 The second 
attempt was that made by the UNCTAD/ICC Rules for Multimodal Transport 
Documents, 1992.248 These Rules attempted to give effect contractually to the 
substance of the failed Multimodal Convention.249 The Rules intended to be a 
voluntary stop-gap until a more universal adoption of the UN Multimodal Transport 
Convention is achieved.250 However, previous attempts to achieve uniformity in 
multimodal transport operation were made as far back as the 1930s251. The Comité 
Maritime International (CMI) later followed this move and prepared a draft 
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convention252 with the aim of establishing a document similar to the bill of lading, 
possessing all its characteristics253. The lack of a uniform liability regime governing 
multimodal carriage operations called for related activities of other organizations in 
order to initiate investigations into the subject with the aim of establishing a possible 
solution.254 
4.2 International Institute for the Unification of Private Law 
(UNIDROIT): 1930s255 
 
The first attempt made by UNIDROIT produced a draft convention emphasizing the 
system of liability in international transport.256 The CMI also prepared and adopted a 
“draft Convention on Combined Transport-Tokyo Rules” in 1969.257 For fear of 
confusion between the two drafts, the CMI and UNIDROIT agreed to unify the two 
drafts in a single text which was approved during a round-table meeting held in 
Rome258 under the auspices of the Inland Transport Committee of the UN Economic 
Commission for Europe (UN/ECE), known as the “Rome Draft.”259 After further 
modification, geared by the Inter-governmental Consultative Organization (IMCO), 
the draft came to be known as the “Draft Convention on the International Combined 
Transport of Goods” better known as the “TCM draft”, using the French acronym for 
“Transport Combiné de Merchandises.”260 However, the TCM draft suffered much 
criticism from developing countries who felt their interest had not been taken into 
account.261 However, the provisions of the TCM draft later featured in the Baltic and 
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International Maritime Conference‟s (BIMCO) bills of lading, COMBICONBILL, as 
well as in the “Uniform Rules for a Combined Transport Document” of the ICC.262 
Moreover, the TCM draft had to be restructured, particularly with regard to its 
economic implications and in the interest of developing countries. The UN and the 
IMCO urged UNCTAD to undertake the task.263 The Trade and Development Board 
set up an Inter-governmental Preparatory Group (IPG), which came up with a draft 
convention leading to the establishment of the United Nations Convention on 
International Multimodal Transport of Goods.264 
4.3 The International Chambers of Commerce (ICC) Rules: 1973 
 
Apart from some scattered provisions in the different international conventions 
governing a specific method of international transport, there was a real need for a 
comprehensive legal regime governing combined or multimodal transport.265 The 
ICC prepared a set of rules on combined transport documents and their use in 
November 1973. These rules did not attract the interest of many operators owing to 
the fact that the Rules made the operators liable for the consequences of delay.266 
To this effect, by 1975 the ICC decided to revise the Rules by deleting the reference 
to liability for delay and the new text known as the “Uniform Rules for Combined 
Transport Document”.267 
These Rules are classic examples of a modified network system of liability, 
whereby the liability depends on whether the legislation during which the damage 
occurred can be identified.268 However, the Rules apply when incorporated by 
contractual parties, as well as where goods are to be carried by a single mode of 
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transport, or if the intention was forit to be transported by two or more different 
modes.269 Therefore, the Combined Transport Document may be utilized in a 
negotiable or non-negotiable form.270 
The carrier or the MTO under the ICC Rules becomes liable from the moment 
of acceptance for ensuring the performance of the combined transport as required by 
the contract. The MTO‟s liability also extends to the acts or omission of its agents or 
servants acting within the scope of their employment and for those it employs for 
such performance.271 The MTO also assumes liability for loss of, or damage to, the 
goods occurring between the periods of taking it into its charge until the time of 
delivery. The Rules created a new type of transaction, in that shippers or consignors 
wanting to ship goods to a buyer or consignee in another country will have only one 
person to deal with, the MTO, who in this case will be the carrier.272 The ICC Rules 
served an advantage to shippers, as they enjoy the minimum protection of the 
various strict liabilities of international conventions and national laws.273 
For example, if the goods are being carried by sea, the shipper benefits from the 
protection of any applicable sea legislation. Thus, liability depends on whether the 
legislation during which the damage occurred can be identified. The Rules separate 
liability according to whether the place where damage to goods occurred is known or 
unknown.274 
Where the loss or damage is not known, the Rules shall apply and not the relevant 
rules of the different modes of transport.275 
Where the place of loss or damage is known, the liability of the operator shall be 
governed by any compulsory rules relating to the stage where the loss or damage 
occurred or by the relevant rules covering the mode of transport.276 
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4.4 United Nations Convention on International Multimodal 
Transport of Goods: 1980277 
 
In view of the several unsuccessful attempts made by international and private 
bodies to set up rules on multimodal transport, the United Nations Economic and 
Social Council requested the United Nations Conference on Trade and Development 
(UNCTAD) to prepare a convention on this subject. Although the Convention has not 
succeeded in attracting sufficient ratifications, its provisions however, have 
influenced the type of legislation enacted in a number of countries or regions 
significantly.278 
The purpose of a multimodal convention is principally to deal with the advent 
of multimodal door-to-door container-shipping practice, and to provide for adequate 
compensation in cases where damage occurred, although the transport mode during 
which damage occurred cannot be determined. The convention also aimed at 
gaining the interest of developing nations by attempting to shift the economic 
advantage of international transport to the shipper. The perception existed that 
international regimes benefited the carriers to a greater extent. Thus, the Convention 
aimed at creating a uniform international legal regime that could govern multimodal 
international transport from its origin to its destination.279 
4.4.1 The Main Features of the Convention 
4.4.1.1  Its scope of application 
 
The Convention applies to all contracts of multimodal transport280 between places in 
two states, if the place of taking charge or delivery of the goods is provided for in the 
multimodal contract is located in a contracting state.281 The Convention recognizes 
the right of a consignee to choose between multimodal and segmented transport. Its 
provisions are to apply mandatorily to all contracts of multimodal transport falling 
within the provisions of the Convention.282 
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4.4.1.2  Liability of the MTO 
 
The liability of the MTO283 for loss of, or damage to, goods as well as delay in 
delivery is based on the principle of “presumed fault or neglect.”284 That is the MTO 
is liable if the occurrence, which caused the loss, damage or delay in delivery, took 
place while the goods were in his custody. Unless the MTO can prove that he, his 
servants, agents or any other person of whose services he makes use for the 
performance of the contract, took all measures that could reasonably be required to 
avoid the occurrence related to neglect and its consequences.285 
The Convention settles the confusion between the uniform or network liability 
system. However, the Convention adopts the uniform system of liability for both 
localized and non-localized damage.286 An exception is in case of localized damage, 
that the limits of liability are to be determined by reference to the applicable 
international convention or mandatory national law which provides a higher limit for 
liability than that of the Convention.287 This is known as the “modified system of 
liability”. 
The period of responsibility of the MTO covers the period from when he accepts the 
goods until their delivery.288 As a general rule, the MTO is also liable for the acts or 
omissions of its servants and agents acting within the scope of their employment,289 
as in the Kirby’s case.290 
4.4.1.3  Limitation of liability of the MTO 
 
The MTO‟s liability for loss of, or damage to, goods limitation is based on three 
aspects: the per-package, the shipping unit or the weight, whichever is the higher291 
as per article (18(1) of the Convention). This is exactly the same rule as under the 
Hamburg Rules though the limit under the Convention is a little higher. Owing to the 
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fact that the Convention also extends its application to the use of containers, as such 
that the limitation for goods carried by container is calculated regardless of the 
fundamental difference between the case of Full Container Load (FCL) and the Less 
than Full Container Load (LCL).292 In the case of the FCL, usually an empty 
container is delivered to the shipper's premises where he loads the cargo and from 
where the container is collected by, or delivered to, the operator. In the case of the 
LCL, the cargo that belongs to several shippers is delivered to the operator or the 
forwarding agent at the container base. The operator or the forwarding agent will 
then pack the goods within the container. The fundamental difference is that in the 
FCL the shipper undertakes the "stuffing" of the container that will not be opened 
before arrival at its destination, while in the LCL the damage to the cargo could be 
due to various reasons.293 However, the limitation amount under the Convention is 
920SDRs units of account per package or other shipping unit, or 2.75SDRs units of 
account per kilogram of gross weight of the goods lost or damaged, whichever is the 
higher. In case the multimodal transport  does not , according to the contract, include 
carriage by sea or by inland waterway, the limitation amount raised will be at a 
higher level of 8.33 units of account (similar to that of the CMR) per kilogram of gross 
weight of the goods lost or damaged, without alternative package limitation.294 
The limitation of liability relating to delay in delivery by the MTO is calculated 
by reference to the rate of freight, an amount equivalent to two and a half times the 
freight payable for the goods delayed but without exceeding the total freight payable 
under the multimodal transport contract.295 However, the MTO will not enjoy the right 
of limiting his liability if it is proved that, the loss, damage or delay in delivery resulted 
from an act or omission of the MTO done with the intent to cause such loss, damage 
or delay or recklessness and with knowledge that such loss, damage or delay would 
probably result.296 
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The Convention also provides a comfortable ground for a claimant to institute 
an action for claims relating to international multimodal transport. It provides that the 
plaintiff in accordance with jurisdiction, may sue in one of the following places:297 
 The principal place of business or residence of the defendant. 
 The place where the MT contract was made. 
 The place of taking the goods in charge or the place of delivery; or 
 any other place upon and evidence in the MT document.   
Owing to the growing trend in international transactions the international commercial 
disputes have drastically increased. Thus, the Convention recognizes arbitration as 
an alternative to judicial proceedings. It provides that the parties may agree, in 
writing, to submit their disputes under the Convention to arbitration. 298 
4.5 UNCTAD/ICC Rules for Multimodal Transport Documents 
 
The pending entry into force of the UN Convention on International Multimodal 
Transport of Goods 1980 persuaded the UNCTAD to work in close collaboration with 
the competent commercial parties and international bodies. Based on the Hague and 
Hague Visby Rules as well as existing documents such as the FIATA Bill of Lading 
and the ICC Uniform Rules for a Combined Transport Document, the UNCTAD/ICC 
Rules for Multimodal Transport, was first published in 1992299 and superseded the 
previous ICC Uniform Rules. These Rules attempt to give effect contractually to the 
substance of the failed Multimodal Convention. The Rules are based upon the 
liability regime contained in the Hague-Visby Rules and are voluntarily incorporated 
by parties into their contracts for the multimodal carriage of goods.300 These Rules 
have been incorporated in widely used multimodal transport documents, such as the 
FIATA FBL 1992301 and the “MULTIDOC 95” of the Baltic and International Maritime 
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Council (BIMCO).302 However, the Rules only cover a part of the customary contents 
of a multimodal transport contract. Thus, an MTO wishing to use the Rules as a 
basis for his multimodal transport contract would have to add other clauses dealing 
with matters such as: optional stowage, routing, freight and charges, liens, both-to-
blame collision, general average, jurisdiction and applicable law, in order to satisfy 
his particular needs. Such additions could be made with respect to matters covered 
by the Rules, but only to the extent that they are not contradictory thereto.303 
4.5.1 The Main Features of the Rules 
 
The UNCTAD/ICC Rules provide for Multimodal Transport Documents (MTDs) which 
are documents of title. As they do not have the force of law, they cannot bestow 
qualities upon MTDs, but they can help prove the existence of a custom allowing the 
holder of an MTD to acquire delivery of the goods.304 Once the Rules are 
incorporated into a contract, they override any conflicting contractual provisions 
except in situations where the MTO‟s responsibilities and obligations are increased. 
However, the Rules can only take effect in regard to the mandatory provisions of 
international conventions or national laws applicable to the multimodal contracts.305 
The liability for a MTO under the UNCTAD/ICC Rules is similar to that of the 
MT Convention, based on the principle of presumed fault or neglect. Thus, where 
loss, damage or delay in delivery occurs to goods under the custody of the MTO, he 
will be liable. Unless he can prove that no fault or neglect of his own, his servants or 
agents or any other person of whose services he utilized for the performance of the 
contract, caused or contributed to the loss or delay in delivery.306 However, despite 
the common grounds for liability provisions between the UNCTAD/ICC Rules and the 
MT Convention, there are significant differences between them. 
Firstly, the MTO under the MT Convention is not liable for loss or damage 
resulting from delay in delivery except where the consignor made a declaration of 
interest in timely delivery that had been accepted by the MTO.  
                                                             
302
 The Negotiable Multimodal Transport Bill of Lading issued by the BIMCO subject to 
UNCTAD/ICC Rules for Multimodal Transport Documents. 
303
 Article 13 of UNCTAD/ICC Rules for Multimodal Transport Documents. 
304
 Clulow Multimodal Transport in South Africa.8. 
305
 Article 13 of the UNCTAD/ICC Rules for Multimodal Transport Documents. 
306
 Supra Article 13 Rule 5.1.  
76 
 
Secondly, if the multimodal transport involves carriage by sea or inland 
waterways,307 the MTO will not be liable for “loss, damage or delay in delivery with 
respect to goods carried by sea or inland waterways when such loss, damage or 
delay during such carriage has been caused by: 
 Act, neglect or default of the master, mariner, pilot or the servants of the 
carrier in the navigation or in the management of the ship; 
 fire, unless caused by the actual fault or privity of the carrier.”308 
Therefore, the provision of Rule 5.4 makes the liability of the MTO compatible with 
the Hague-Visby Rules for carriage by sea or inland waterways. Thus, despite the 
adoption of the Hamburg Rules, some EU signatories still apply the Hague-Visby‟s 
limitations of liability. Concerning multimodal documents, most EU countries adopt 
different documents, such as the BIFA, widely used by freight forwarders in the 
United Kingdom. There also exists the Baltic and International Maritime Council 
(BIMCO) Multidoc 95, which is based on a network structure, and it is widely used in 
the Scandinavian region.309 Another important liability regime related to intermodal 
transport in Europe is that adopted by the International Union of combine Road-Rail 
transport companies (UIRR) companies whose conditions are closely related to CIM 
conditions.310 However, as earlier mentioned, these liability regimes incorporate 
provisions on liability found under the UNCTAD/ICC Rules for Multimodal Transport 
Documents. This portrays the effort put forward by European countries to recognize 
the UNCTAD/ICC Rules on Multimodal Transport Documents and the struggle 
towards harmonization of multimodal transport documents.311 The Rules base their 
limitation of liability to the Hague-Visby Rules unlike the MT Convention, which is 
based on the Hamburg Rules. However, the UNCTAD/ICC Rules do not include 
provisions dealing with jurisdiction and arbitration. Nevertheless, multimodal 
transport documents currently used in practice usually provide for any dispute to be 
                                                             
307
 The Economic Impact of Carrier Liability on Intermodal Freight Transport: The Final Report; 
European Commission, London 19 January 2001, 9. 
308
 Rule 5.4 UNCTAD/ICC Rules for Multimodal Transport Documents. 
309
 The Economic Impact of Carrier Liability on Intermodal Freight Transport: The Final Report; 
European Commission, London 19 January 2001, 16. 
310
 Supra.16. 
311
 Supra. 
77 
 
determined by the courts in accordance with the law at the place where the MTO has 
his principal place of business.312 
4.6 Relative Initiatives towards Harmonization of Multimodal 
Transport Documents 
 
The lack of a uniform liability regime governing maritime and multimodal transport 
operations and the proliferation of diverse national approaches prompted a number 
of organizations to initiate investigations into the subject with the aim of establishing 
a possible solution. 
The initiative for the unification of law is a pertinent issue within the European 
Communities, owing to the fact that Europe has many sources of law that have been 
brought to bear on multimodal transport and have a great deal of experience with 
unification of law. Thus, due to her geographical situations, multimodal transport 
serves as the most frequent method of trading. As a result, the legal problems that 
arise inherently relative to multimodal transport were discovered earlier in Europe 
than elsewhere. Therefore, the law Europe has developed may be a good guide for 
the development of multimodal transport law on a worldwide level.313 Hence, the 
United Nations and Economic Communities for Europe Inland Transport Committee 
and other parties made endless efforts regarding the possibilities for reconciliation 
and harmonization of civil liability regimes governing combined transport during their 
several organized meetings.314 By 1997-1998, the European Union (EU) and the 
United States315 held several forums involving shippers and carriers, government 
and industries‟ rail and truck, logistics providers and corporate outsourcers to 
contribute by means of their opinions on pertinent issues affecting intermodal 
transport. Thus, particular focus on the liability of parties was thought to be costly 
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due to lack of a uniform liability regime. As a matter fact, by June 1999 the 
Commission of the European Communities sponsored a study on “Intermodal 
transport and carrier liability”316which examined the problems associated with lack of 
a coherent liability regime, including possible future regulatory options. 
At the level of the European Union (EU), the European Association for 
Forwarding, Transport, Logistics and Customs services (CLECAT) which 
represented the voices of more than 19 000 companies employing in excess of 
about 1 000 000 staff members, solely depended on the FIATA Multimodal Transport 
Bill of lading which in principle was thought to be satisfactory when agreed upon by 
contracting parties. However, CLECAT believed that a European approach alone 
might not resolve the problem at international level and that it might even be ill-
considered by its commercial partners. This view was greatly supported by the 
Scandinavian members who expressed their concerns regarding the lack of uniform 
rules on multimodal transport at international level.317 However, legal experts 
assisting the European Commission initiated a draft proposal for a European 
regional liability regime on multimodal transport in order to distinguish multimodal 
transport contracts from unimodal transport contracts, thereby preventing the 
conflicting application of rules.318 The proposal‟s provisions were designed according 
to the uniform liability system and hence, could be applied to a multimodal contract 
regardless of where in the transport chain the damage, loss or delay occurred. 
Despite the fear of a conflicting application between the proposed draft multimodal 
regimes and the already-existing unimodal Conventions, such as the CMR, the 
intention behind the Regime, was that in such cases it would be the Regime and not 
CMR that would prevail.319 
Furthermore, the Economic Co-operation and Development‟s (OECD) 
Maritime Transport Committee in view of establishing a workable solution to 
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problems encountered by the existing cargo liability regimes, also contributed greatly 
to a unification or harmonization of the laws governing intermodalism.320The OECD 
identified those elements of the existing cargo liability regimes governing maritime 
transport for which there is no general agreement, and attempt to find workable 
formulations that will allow them to be broadly acceptable to all parties. It was 
envisage that such a compromise formulations could form the basis of a widely 
acceptable set of common rules for further international consideration in an 
appropriate forum.321 
Finally, the working group of UNCITRAL and CMI also carried out an 
investigation during their-thirty third session in June 2000 in order to identify possible 
future work in the area of transport law. The 31st CMI conference discussed issues 
concerning the liability for loss of, or damage to, cargo as well as extending the 
period of responsibility of the carrier pertaining to covering inland carriage as well as 
the former subsequent to sea carriage during which he/she is in charge of the 
goods.322 Owing to the continuous growth of multimodalism, themultimodal 
transportation industry is in fact almost entirely the domain of the international 
freight- forwarding industry.  Freight forwarders act as contractual carriers, and sub-
contract the actual carriage to various modal operators under a single contract of 
carriage in order to facilitate international trade. The freight forwarder, or multimodal 
transport operator (MTO), assumes liability as a contractor on behalf of the actual 
carriers involved in the “chain of transport”.  While the liability and responsibility of 
each transportation mode are governed by various conventions and national laws, 
the liability and responsibility of the freight-forwarder or MTO himself is not subject to 
any convention or national law. As such, national freight- forwarder associations 
around the world have devised their own standard trading conditions (STC) such as 
the underlying contract of engagement between the freight-forwarder and the 
shipper.323 
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Despite all the efforts made by Nations and international organizations in 
harmonizing intermodal liability regime, it was pointed out that the MT Convention 
was not a feasible option, making allusion of the fact that the harmonization of 
liability rules could be achieved through the incorporation of self-regulatory 
provisions of a private contract. Thus, the UNCTAD/ICC Rules for Multimodal 
Transport Document need further attention and promotion.324 
4.7 Reasons why the UN Convention on Multimodal Transport of 
Goods did not attract sufficient Ratification to Enter into force325 
 
The views expressed regarding the reasons why the MT Convention had not 
attracted ratifications to enter into force fall in the main two broad categories namely; 
lack of support or commitment, adverse lobbying and some underlying reasons as 
well. 
4.7.1 Lack of Support or Commitment, adverse lobbying326 
 
A considerable number of respondents during the January 13, 2003 United Nation 
Conference on Trade and Development debating on multimodal transport issues 
indicated that the lack of information and awareness, particularly on the part of 
shippers or consignees and their representatives, as well as uncertainty about the 
benefits of the liability regime were crucial in generating only limited support for 
ratification of the Convention. 
A number of the respondents also considered the Convention to be too 
complicated or not sufficiently transparent. While others emphasized that the 
Convention met with resistance from the various existing unimodal transport 
conventions, particularly the maritime industry and was as well subject to much 
adverse lobbying. 
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The Convention‟s lack of adequate consultation with both public and private 
parties, and its exhaustive list of required nations, for its entry into force, slowed its 
ratification. 
Lastly, the lack of interest of some leading maritime nations served as a 
crucial reason for some governments of developed nations not to ratify the 
Convention, while developing nations on the other hand relied on a combination of 
reasons for hesitations by the large industrialized nations, opposition of major 
shipping interest and lack of motivation on the part of the least developed nations to 
ratify the convention.   
4.7.2 Underlying Reasons327 
 
As regards the underlying reasons relating to the lack of support, several 
respondents emphasized the fact that the Convention was closely associated with 
the Hamburg Rules adopted in 1978, but failed to gain much support among the 
main shipping nations. This was due to the latter‟s increase of the carriers‟ basis of 
liability and the high monetary limitation under the Hamburg Rules when compared 
to the Hague-Visby Rules. 
The Convention‟s adoption of the uniform liability principle gave rise to 
concern regarding the recourse action by the MTO against the sub-contracting 
unimodal carriers and as well as its not making the mandatory liability regime to 
transport modes subject to mandatory law, such as road and rail transport not being 
legally covered by CIM/COTIF and CMR. 
Lastly, some respondents emphasized that the Convention was adopted 
when the market share of multimodal transportation was much less significant than 
currently. 
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CHAPTER 5 
 
National and Regional or Sub-
regional Laws and Regulations 
regulating Multimodal Transport 
5.1 Introduction 
 
Despite all attempts made to create a uniform law for multimodal carriage contracts, 
none has as yet met with success. Therefore, transport law has no adequate means 
to create certainty as to the legal consequences of any loss, damage or delay of 
cargo resulting from multimodal carriage contracts. Consequently, national, regional 
and sub-regional laws and regulations consisting of a fragmented, complex and 
inconsistent liability focused on unimodal transport, and supplemented by contractual 
standard rules created by industries serve as an international liability framework.328 
Moreover, the use of containers to consolidate cargo provided a flexible 
movement of goods from one mode of transport to another but its flexibility resulted 
to the rigidity of the legal regimes regulating international carriage.329 This, as a 
result, made the liability rules for multimodal contracts a patchwork of different legal 
regimes, applying different mandatory rules when determining the liability 
requirements, exclusion clauses, limits of liability and time bar for suit. The 
consequence of this state of affairs is that the applicable liability rules vary greatly 
from case to case and thus give rise to uncertainty concerning the extent of a 
multimodal carrier‟s liability.330This view was well illustrated in the publication of 
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Schommer.331 He emphasized the absence of a truly multimodal regime and its 
consequence: 
“The current liability framework does not reflect developments that have taken place in the 
transport market. (…). Today there is still no internationally uniform regime in force that 
governs liability for loss, damage or delay arising from multimodal transport. Instead the 
present legal framework consists of a complex array of international conventions designed to 
regulate unimodal transport, diverse regional or sub-regional agreements, national laws and 
standard term contracts.” 
The MT Convention has not yet attracted sufficient ratification to enter into force;332 
likewise the contractual nature of the UNCTAD/ICC Rules renders them not suitable 
to achieve international recognition.333 Therefore, the present multimodal transport 
consists of a mix of international unimodal conventions designed to regulate 
unimodal carriage.334 In view of the absence of an international uniform liability 
regime, there has been a proliferation of diverse regional, sub-regional and national 
laws and regulations on multimodal transport.335 Standard-term contracts such as 
the FIATA Bills of Lading (FBL) 1992 and BIMCO‟s MULTIDOC 1995 are in use by 
the EU members states. However, multimodal claims will differ with respect to the 
jurisdiction to which suit is brought such as The Netherlands national laws on 
multimodal carriage which will differ from The German laws. Other regional or sub-
regional regulations will include: The Andean Community, the Latin American 
Integration Association (ALADI), the South Common Market (MERCOSUR) and the 
Association of South-East Asian Nations (ASEAN). This chapter will examine the 
various efforts made by these regions or sub-regions to harmonize the multimodal 
transport rules and regulations as well as how national laws respond to multimodal 
claims. Therefore, this chapter emphasis will be placed on the analysis of the 
multimodal transport law developed by some regions or sub-regions, such as the 
Andean Community, MERCOSUR and the Draft ASEAN framework Agreement the 
relevant law of the Netherlands, Germany and India will be analysed.as well 
Notwithstanding that substantive provisions of these laws and regulations are mainly 
derived from those of the UN Convention on Multimodal Transport and UNCTAD/ICC 
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Rules, there are important differences among them on key issues such as basis of 
liability, limitation of liability and time bar.336 
Furthermore, within the Latin American region individual countries such as 
Argentina and Brazil have also enacted legislation substantially different from that 
adopted by the regional or sub-regional communities. This is particularly important 
bearing in mind the wide scope of application of these laws and regulations covering 
international multimodal transport contracts to and from a particular country or region 
creating uncertainty as to the law applicable to a given contract.337 
As matter of fact, the lack of uniform liability regime governing multimodal 
transport and the proliferation of diverse national regional, and sub-regional 
approaches prompted a number of organizations such as the UNECE, the 
Commission of the European Community, OECD, CMI and UNCITRAL to initiate 
investigations into the subject with a view to finding a possible solution. Following the 
Plan of Action (TD/386) adopted by UNCTAD X, the UNCTAD secretariat prepared a 
report containing the implementation of the existing rules and regulations at the 
regional, sub-regional and national laws. After all feasibility studies in establishing a 
new international instrument to govern liability arising from the multimodal 
transportation of goods, a prepared questionnaire was circulated to all governments 
and relevant industries as well as to interested intergovernmental and non-
governmental organizations and a number of experts on the subject. Thus, due to 
the general dissatisfaction with the current legal framework for multimodal transport, 
and the desirability of establishing a new international instrument to govern liability 
arising from multimodal transportation of goods, the majority of the respondents of 
about 98 per cent indicated they would support any concerted effort for a uniform 
liability regime.338 
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5.2 Regional or Sub-regional Laws and Regulations 
5.2.1 Andean Community 
 
The Andean Community is a sub-regional organization comprised of four South 
American countries: Bolivia, Colombia, Ecuador and Peru which since 1993 have 
enacted a modified system of multimodal transport through the Decision 331 of 
1993.339 The Decision 331 set up the basis for promoting the use of multimodal 
transport in the Andean Community and established rules related to the 
requirements to provide this service in the member countries, the multimodal 
transport contracts, the liability of the multimodal operator and the applicable 
jurisdiction. The aim of the organization was to improve the standard of living of the 
people through integration and economic and social cooperation between the 
member countries. Therefore, in an effort to harmonize the multimodal transport 
rules and regulations within the sub-region, major problems arising from multimodal 
carriage such as the identification of an MTO had to be resolved in order to avoid the 
uncertainty and unpredictability as regards the liability of the contracting carrier. To 
this effect, any MTO acting within the scope of the sub-region had to be registered 
as provided by Decision 393 in 1996, Resolution 425.340 This Decision defined 
multimodal transport contract as “a contract by virtue of which a multimodal transport 
operator binds itself, in writing and upon a reception of a shipment fee, to carry out 
the multimodal transportation of merchandise”.341 The MTO under the scope of this 
Decision is required to fulfil certain conditions in order to provide services.342 For 
instance, in Colombia it is required to acquire an insurance coverage with particular 
specifications to guarantee the payment of customs duties of the goods that will be 
transported. 
The liability of the MTO acting within the scope of the Andean Community 
extends to the period during which the goods are in his charge until the time of their 
delivery.343 Therefore, similar to article 16 (1) of the MT Convention, article 5 of the 
Decision 393 makes the MTO liable for loss, damage or delay in delivery of the 
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goods, if the occurrence which caused the loss, damage or delay took place while 
the goods were in his charge, unless he can prove that he, his servants, agent or 
any other persons he utilized for the performance of the contract, took all measures 
that could reasonably be required to avoid the occurrence and its consequences.344 
However, the MTO could rely on the provisions of article 6 of Decision 393 that 
replaced article 11 of Decision 331 to avoid liability. These provisions in article 6 
Decision 393 included rule 5.4 of the UNCTAD/ICC Rules on “defences of carriage 
by sea or inland waterways.”  
In cases of both localized and non-localized damage, article 5 and 6 will determine 
the basis of liability of the MTO. However, in case of localized damage, the modified 
network liability system applies.345 Thus, the international convention or mandatory 
law that provides a higher limit of liability than that provided in the present law shall 
apply. Therefore, the article 16 of Decision 331 adopts the network liability system. 
Furthermore, in cases of delay in delivery, the MTO is not liable for loss or 
damage resulting from delay in delivery unless the consignor had specified an 
agreed time with the MTO for the delivery of the cargo to be effected.346 
The MTO is also responsible for acts or omissions of his servants or agents 
acting within the scope of their employment, or any person of whose services he 
makes use for the performance of the contract, as if such acts or omissions were of 
his own.347 
The limitation of liability under the Andean Community law on multimodal 
transport follows those of the UNCTAD/ICC Rules which are based on the amount 
provided by the Hague-Visby rules. Therefore, the MTO limitation of liability will not 
exceed the equivalent of 666.67 SDR per package or unit, or 2 SDR per kilogram of 
gross weight of the goods lost or damaged, whichever is higher.348 However, where 
the multimodal contract does not involve carriage of goods by sea or by inland 
waterways, the MTO‟s limitation amount will not exceed 8.33 SDR per kilogram of 
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gross weight of the goods lost or damaged.349 Finally, where loss or damage to 
goods results from delay in delivery of the goods, the MTO‟s limitation will not 
exceed the amount equivalent to the freight under which the multimodal transport 
contract is made.350 
Under the scope of the Andean Community laws for multimodal transport, the 
consignor compensation for loss or damage to goods is assessed by reference to 
the value of the goods at the place and time of their delivery to the consignee. The 
value will be equivalent to the actual price of the goods regarding the current 
commodity exchange price or the current market price. However, where such prices 
are not known, reference will be made to the normal value of the goods of the same 
kind and quality.351 
The time bar for suit to be brought is estimated to be within a period of 9 
months after delivery of the goods or the date the goods should have been delivered, 
or the date the consignor could have been entitled to treat them as lost.352 
Moreover, to avoid conflict with the rule of law, article 24 of Decision 331, 
following the approach of the MT Convention, permits the plaintiff at his option to 
institute an action in competent court within the jurisdiction of which is situated one of 
the following places:353 
 the principal place of business of the MTO; 
 the place where the MT contract was made; 
 the place of taking the goods in charge; 
 the place of delivery of the goods, or 
 any other place designated for that purpose in the MT contract and 
evidenced in the MT document.  
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Out of court settlement of dispute arising from multimodal contract is also provided. 
Article 25 of the Decision 331 allows the parties to agree in writing to submit any 
dispute arising from the MT contract to arbitration following the same options as 
provided with the case of court jurisdiction.354 
Finally, article 27 of Decision 331 provide a supplementary provision that 
renders any stipulation in a MT document derogating, directly or indirectly, from the 
provisions of the Agreement null and void, particularly if it prejudices the right of the 
consignor or the consignee.355 
5.2.2 Draft ASEAN Framework Agreement on Multimodal Transport356 
 
The Association of South East Asian Nations (ASEAN) member countries are: 
Brunei, Cambodia, Indonesia, Lao People‟s Democratic Republic, Malaysia, 
Myanmar, Philippines, Singapore, Thailand and Vietnam. The aim of the draft 
Framework Agreement is to facilitate the expansion of international trade as well as 
to stimulate the development of efficient multimodal transport services. The 
substantive provisions on key issues such as the liability basis, limitation of liability 
and time bar of the draft Framework Agreement are mainly derived from those of the 
MT Convention and of the UNCTAD/ICC Rules for Multimodal Transport 
Documents.357 The draft Framework Agreement also includes provisions concerning 
regulation of the MTOs, including registration of the MTOs with the competent 
national body within member countries and conditions required for such 
registration.358 The new Multimodal Transport Act B.E 2548 (2005) came into force 
on 25 October 2005. The law clarifies the rights and liabilities of multimodal transport 
operators and other parties involved in multimodal transactions with the aim of 
increasing the ASEAN region‟s ability to compete in global trade.359 The Multimodal 
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Transport Act B.E. 2548 (2005) has been enacted by Thailand alongside the ASEAN 
Framework Agreement on multimodal transport with the purpose of controlling the 
door-to-door services as well as to put in place registration procedures for MTOs and 
protect the user of multimodal transport services.360 In order to ensure uniformity in 
the application of the Agreement, MTOs intending to operate multimodal transport 
operations had to register.  
The draft Agreement defines the term international multimodal transport, MT 
contract, MT document and MTO, which are based on those of the MT Convention. 
The draft as well defines the terms carrier, consignor, consignee, and take in charge, 
delivery, SDR and goods, which are derived from the UNCTAD/ICC Rules.361 
Regarding the scope of application of the draft Agreement, article 2 provides 
for a mandatory application of the Agreement to all MTOs under the registration of 
each competent national body as well as to all contracts of multimodal transport, if 
the place of taking in charge or delivery of the goods is located in a member 
country.362 
The multimodal transport document (MTD) under the Agreement could be 
made negotiable or non-negotiable, depending on the consignor. However, the 
document is made to contain all particulars regarding the consignor‟s consignment 
and in writing, it is signed by the MTO or any other authority and therefore, serves 
prima facie as evidence to the multimodal contract once the document is been 
transferred to and acknowledged by the consignee. Any proof to the contrary shall 
not be admissible.363 
However, regarding the characteristics of the multimodal transport document, it is yet 
not clear whether the document can be considered a document of title. Authors such 
as Benjamin and De Wit gave the following reasons for this view: 
 Firstly, an agent of the consignor, the freight forwarder, may issue the 
MTD. Since the carrier has not issued it, the document cannot be a bill of 
lading. Neither is it a document of title. Authority for this statement can be 
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found in the UCP 500 which permits banks to refuse to accept (and hence 
pay for) a transport document issued by a freight forwarder not acting as 
carrier.  
 Secondly, it is uncertain whether the MTD should take on the 
characteristics of a bill of lading or a land carriage document. The former 
can be a document of title, whilst the latter is not such a document. There 
is authority for the proposition that a bill of lading which includes a land leg 
can be a document of title, there exists no authority as to how an MTD, not 
a bill of lading, must be treated.  
 The final reason given is that MTDs are usually issued on receipt of the 
goods. A received bill of lading is not a document of title,364 as seen in the 
case of Diamond Alkali Export Corp v Fl. Bourgeois365 
The liability of an MTO under the Agreement is similar to that of the MT Convention 
and UNCTAD/ICC Rules, and covers the period from the moment he takes the 
goods in his charge to the time of their delivery.366 The MTO is also responsible for 
all acts and omissions of his servants or agents acting within the scope of his 
employment, or of any other person of whose services, he makes use for the 
performance of the contract, as if such acts and omissions were his own.367 
However, the MTO‟s liability for loss of, or damage to, the goods as well as from 
delay in delivery, may be extinct as long as he proves that he took all reasonable 
precautions to avoid the occurrence and its consequences by relying on the 
exhaustive list of defences under article 12 of the Agreement. Therefore, the 
circumstances exempting the MTO provided by article 12 of the Agreement 
include:368 
a. force majeure; 
b. act or neglect of the consignor, the consignee or his representative or agent; 
c. insufficient or defective packaging, marking, or numbering of the goods; 
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d. handling, loading, unloading, stowage of the goods effected by the consignor, 
the consignee or his representative or agent; 
e. inherent or latent defect in the goods; 
f. strike, lock-out, work stoppage, total or partial restraints on labour; 
g. with respect to goods carried by sea, or inland waterways, when such loss, 
damage, or delay during such carriage has been caused by: 
i. act, neglect, or default of the master, mariner, pilot or the servant of the 
carrier in the navigation or in the management of the ship; or 
ii. fire unless caused by the actual or privity of the carrier. 
Finally, where loss or damage resulted from the unseaworthiness of the ship, 
and the MTO can prove that due diligence has been exercised to make the ship 
seaworthy at the commencement of the voyage.  
Concerning the localization of damage, which seems to be the most pertinent aspect 
required to determine multimodal claims, the Agreement uses the modified network 
liability system.369 According to article 17 of the Agreement, where the stage at which 
damage occurred is localized, the international mandatory liability regime applicable 
to the localized mode of transport shall apply to limit the MTO‟s liability. However, 
owing to the fact that the draft ASEAN Framework Agreement on Multimodal 
Transport incorporates the provisions of the UNCTAD/ICC Rules, where damage 
resulted from delay in delivery, the MTO will be liable if the consignor made a 
declaration of interest regarding timely delivery which was accepted by the MTO.370 
Therefore, the limitation of liability of the MTO for loss, damage or delay in delivery 
as well as the assessment of compensation will follow the provisions of the 
UNCTAD/ICC Rules.371 
The Agreement also allocates provisions regarding the liability of the 
consignor relating to the identification of the goods, marks, number, weight, volume 
and quantity as well as duty to indemnify the MTO against loss resulting from any 
inaccuracies or inadequacies in the delivery of the contract. This is particularly so in 
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regard to specific provisions made pertaining to the shipment of dangerous goods 
based on those of the MT Convention.372 The draft Agreement fixes a time bar for 
claims such as that of the UNCTAD/ICC Rules, namely a period of nine months 
commencing from the time delivery of the goods, or if the goods have not been 
delivered, the date they should have been, as the date that the consignee would 
have the right to treat the goods as lost. The jurisdiction and arbitration stipulations 
provided in the Agreement are derived from article 25 and 26 of the MT Convention. 
Finally, the Agreement regards contractual stipulations contrary to its provisions, 
particularly those that are prejudicial to the consignor or the consignee, to be 
invalid.373 
The ASEAN Framework Agreement therefore demonstrates a strong 
determination of ASEAN countries to enhance smooth and efficient international 
trade and thus improve the economic development of its members. The Framework 
Agreement is a combination of the UN Convention on the Carriage of Goods by Sea 
1978 (Hamburg Rules), the UN Convention on International Multimodal Transport 
1980 and The Multimodal Transport Agreement among the Andean group of the 
countries in South America.374 Thus, one of the main principles of the Framework 
Agreement is that the MTO is the only person who should be liable for loss, damage 
or delay, no matter how many carriers take part in the transportation. 
5.2.3  MERCOSUR375, Partial Agreement for the Facilitation of Multimodal 
Transport of Goods, 27 April 1995 
 
The member countries of MERCOSUR in which the Agreement is to apply are 
Argentina, Brazil,376 Paraguay377 and Uruguay.378 The aim of the Agreement is to 
facilitate the multimodal transport within member states. Hence, for this aim to be 
achievable, the implementation of a single multimodal transport document was been 
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initiated to avoid uncertainties as to which transport document and its liability should 
be used in a multimodal carriage transaction. The base of this Agreement is derived 
from that of the MT Convention from its definition of multimodal transport contract to 
that of MTO, MT document, consignee, and consignor, taking in charge, delivery and 
carrier in its article 1.379 Under this Agreement, only registered MTOs can invoke the 
application within the member countries.380 The MERCUSOR Agreements are 
similar to the Andean and the ASEAN Agreement regarding their liability bases, but 
the only difference regards the level of limitation of liability. The MERCUSOR 
Agreement does not establish a uniform limit of liability of the MTO381 within the 
member countries. Therefore, the MTO shall not be responsible for loss of or 
damage to goods where the amount inserted in the MTD exceeds the following: 
 In Argentina, 400 Argentine gold pesos per package, or 10 Argentine gold 
pesos per kilogram, whichever is the higher; 
 whereas, Brazil, Paraguay and Uruguay adopt the limits provided by the 
Hague-Visby rules that is 666.67 SDR per package or unit, or 2 SDR per 
kilogram of gross weight of the goods lost or damaged, whichever is the 
higher. 
Other provisions of the Agreement such as those dealing with the liability of the 
consignor, as well as the assessment of compensation, are derived from those of the 
UNCTAD/ICC Rules and the MT Convention. Another difference in this Agreement 
compared to the previous ones is the Andean and the ASEAN Agreements which 
provide for a period of one year for instituting any action relating to multimodal 
transport as opposed to nine months prescribed by other Agreements. 
The plaintiff under this Agreement may institute judicial proceedings according 
to article 1 of the annex II, in the principal place of business of the defendant, the 
place of delivery of the goods or the place where the goods should have been 
delivered.  
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Lastly, the Agreement depicted in its article 2 of annex II provides for an out-
of-court settlement of disputes arising between parties in a multimodal transport 
contract, with the place of arbitration being one of the same options as those 
available to parties in the court of jurisdiction. As in the case any other Agreement, 
the MERCOSUR Agreement renders invalid any additional provisions stipulated in 
the MT document, contrary to those provided in the Agreement, whether directly or 
indirectly.382 
5.3 National Laws and Regulations 
 
The absence of an international multimodal convention in force is most sorely felt 
when trying to determine the legal regime applicable to a multimodal contract in 
situations involving un-localized loss. The solutions for these situations have been 
nationalized with some examples being, the articles 8; 40 through 8; 48 of the Dutch 
civil code, and the article 452 through 452d of the German Commercial Code. In 
China, the laws and regulations dealing with multimodal transport are contained in: 
the Maritime Code, 1993, Chapter IV, Section 8: Special Provisions Regarding 
Multimodal Transport Contract, Regulations Governing International Multimodal 
Transport of Goods by Containers, 1997 and the Contract Law, 1999 Chapter 17, 
Section 4, Contract for Multimodal Transportation. Finally, in India the Multimodal 
Transportation of Goods Act, 1993 (No. 28 of 1993) is followed. Emphasis will 
therefore be based on these mentioned national laws and regulations governing 
multimodal transport contracts: those of Germany, The Netherlands, India and 
China. 
5.3.1 Germany383 
 
The German legislator introduced a new statute to the German Commercial Code 
that implemented statutes on multimodal transport. The new Transport Law Reform 
Act became effective on July 1 1998. Relating to contract of carriage, the new 
transport law followed in many respects the Convention on the contract for the 
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International Carriage of Goods by Road 1956 (CMR). It, however, related to 
carriage by inland waterways as well as by rail and air but never included sea 
legislation. Nevertheless, the fact that the new Act introduced provisions on 
multimodal transport it expressly applies to sea legislation as well.384 Thus, section 
452 of the third sub-chapter includes specific provisions dealing with multimodal 
transport, under the title “Carriage Using Various Modes of Transport.” However, the 
question of liability of the carrier or MTO has always been a major issue, though the 
uniform liability approach ignores the stages at which multimodal damage occurs by 
attributing liability to the carrier or MTO involved in the entire transportation process. 
The network liability approach on the other hand, dealing with the stages at which 
damage occurred to determine the carrier‟s liability, has been adopted by the new 
German transport law. However, in cases of non-localized damage where the place 
of the occurrence of the loss or damage is not known, the general provisions of the 
first sub-chapter on the contract of carriage shall be applicable. While in cases of 
localized damage, the liability of the carrier will be regulated by the legal provisions 
applicable to the specific mode of transport during which the damage occurred as 
per section 452a.385 
However, according to section 452d (2), the parties may agree that even in 
case where the place of loss or damage is known, liability is to be governed by the 
general provisions of the first sub-chapter. Moreover, they may agree on different 
liability rules if and to which extent the applicable law allows for freedom of contract. 
Notwithstanding any contractual agreements purporting to exclude the application of 
a mandatory provision of an international convention binding on the Federal Republic 
of Germany, applicable legislation of carriage shall be ineffective.386 
Furthermore, according to section 452b (1), section 438 of the general 
provisions dealing with notice of damage applies irrespective of whether the place of 
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damage is unknown, is known or becomes known later. Thus, the recent changes 
brought by the German Transport Law Act of 1 July 2011, provide that, in cases 
where cargo damage cannot be established or the incident causing the delay in 
delivery, the carrier‟s liability shall be governed by the general provisions of the law. 
The basic principle here is that the carrier is responsible for all damages caused by 
loss of or damage to the goods that occurred in the time between the acceptance of 
the goods and their delivery as well as the damage caused by delay in delivery.387 
However, the new German Transport law aimed to limit confusions or 
discrepancies existing between unimodal transport rules and multimodal transport 
rules. In achieving this, the new law defined the contract of carriage of goods as a 
contract under which the carrier undertakes against payment of freight to carry the 
goods to the place of destination and deliver the goods to the receiver. This definition 
applies regardless of whether the carriage is performed by road, rail, and air or on 
inland waters.388 Moreover, the new German transport law constituted three distinct 
elements in the definition of multimodal transport rather than its usual two elements. 
 Firstly, the multimodal transport contract obliges the carrier to perform the 
carriage throughout to the final place of delivery. 
 Secondly, the carriage must be performed by different modes of transport. 
 Thirdly, the unusual element of the new definition stipulates that at least 
two stages of the multimodal transport must be governed by different legal 
provisions if each had been covered by a separate contract of carriage.389 
Consider the example of a carrier that undertakes against payment of freight to carry 
certain goods from Munich to Hamburg. The goods are carried by plane from Munich 
to Frankfurt. From Frankfurt the goods are carried by rail to Cologne, and from 
Cologne the goods are shipped on an inland vessel and discharged at Duisburg. 
Here the goods are loaded on a truck, which executes the last stage of the transport 
to Hamburg.  
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Under the new German transport law this is not a multimodal transport. 
Although the carrier has committed to perform the carriage throughout until the final 
place of destination, and although there are obviously different modes of transport 
employed, the third requirement of the law's definition of “multimodal transport” has 
not been fulfilled. If four separate contracts respectively had covered each stage of 
the transport, there would have been no discrepancy between the applicable legal 
provisions. Owing to the definition of the “contract of carriage” in the German 
Commercial Code, the same uniform German transport law covers all these modes 
of transport.  
Therefore, under German law a multimodal transport is only possible if a 
transportation involves the carriage of goods by sea and if international conventions 
(the Hague/Visby Rules, the Warsaw Convention, the CMR or the CIM) apply. On a 
national level the law comes close to abolishing the discrepancies between various 
liability regimes that apply in Germany to the different modes of transport.390 
The carrier‟s liability for loss or damage to goods under the new German 
Transport Law is based on those of the CMR. According to section 425 (1) the 
carrier is liable for any damage resulting from loss or damage to goods occurring 
during the time between the taking over of goods and their delivery, or resulting from 
delay in delivery. The carrier is, however, relieved from liability in so far as the loss, 
damage or delay in delivery was caused by circumstances which he was unable to 
prevent.391 The Act further goes to specify the following grounds for exclusion of the 
carrier‟s liability: 
 Use of an open, un-sheeted vehicle or loading on deck, if such a mode of 
carriage had been agreed or was customary; 
 insufficient packaging by the sender; 
 handling, loading or unloading of the goods by the sender or consignee; 
 nature of the goods, which particularly exposes them to damage, 
especially through breakage, rust, decay, desiccation, leakage or normal 
wastage; 
 insufficient labelling of packages by the sender; 
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 carriage of livestock.392 
The carrier‟s limit of liability for loss or damage to goods or delay in delivery is fixed 
to the amount not exceeding 8.33 SDRs per kilogram of gross weight. However, the 
new transport law provides room for a negotiable amount to be reached between 
contractual parties regarding the carrier‟s liability limits.393 Thus, the German new 
transport law specifies in its general terms and conditions that, in cases where loss 
or damage occurred at sea, the carrier‟s liability may be limited to an amount not 
exceeding 2 SDRs per kilogram of gross weight. Alternatively, the parties may rely 
on the German maritime law limitation calculated based on 666.67 SDRs per 
package or unit or 2 SDRs per kilogram of gross weight, whichever is the higher.394 
However, to better promote the new German transport law, the choice is left to the 
carrier to apply the new transport law or the maritime law.395 Nevertheless, the 
carrier‟s limitation of liability may be lost in any event where the damage results from 
an act or omission of his own, or of his servants and agents, done with the intent to 
cause such damage, or recklessly and with the knowledge that the damage would 
probably result.396 The Act provides a period of one year for action relating to 
carriage of goods, beginning from the period of delivery of the goods, or if the goods 
are not delivered, then the period will run from the date on which they should have 
been delivered. The Act, however, extends the period to three years in cases of fault 
or intent to cause loss or damage.397 
Finally, the Act provides a convenience forum for disputes arising from 
multimodal carriage which may either be in the courts of the place at which the 
goods were received for carriage or the place designated for their delivery.398 It, as 
well, provides a consignment note to be issued by the sender or requires the carrier 
to issue a consignment bill, which is a transport document similar to marine bills of 
lading and is used in Germany for road, rail and inland waterway 
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transport.399However, before opting either for the new transport law or for maritime 
law, a carrier must carefully consider all relevant aspects, including the particulars of 
the trade. 
5.3.2 The Netherlands 
 
The provisions of the Dutch Civil Code400 govern multimodal or combined transport 
in The Netherlands. Articles 40 to 43 of the Civil Code provide the core provisions of 
Dutch legislation on multimodal transport. Article 40 defines the contract of combined 
transport as follows: 
“…the contract of combined carriage of goods whereby the carrier (Combined Transport 
Operator) binds himself towards the consignor in one and the same contract, to the effect that 
carriage will take place in part by sea, inland waterway, road, rail, air, pipeline or by means of 
any other mode of transport.”  
The Dutch Civil Code governing multimodal or combined transport adopts the 
network system of liability. Therefore, in a contract of combined carriage of goods, 
each part of the carriage is governed by the judicial rules regulating or applicable to 
that part.401 The liability of the CTO under the Dutch Civil Code adopts the network 
liability system as per article 41 of the code. Therefore, the stage at which loss or 
damage occurred needs to be localized in order to establish the applicable law. 
However, where the loss or damage cannot be localized and it is not clear which 
legislation of transport the loss or damage occurred, article 42 of the Civil Code will 
be applicable. This article provides that; 
“…if the combined transport operator (CTO) does not deliver the goods to destination without 
delay and in the state in which he has received them and not being ascertained where the fact 
causing loss, damage or delay has arisen, the CTO will be liable for the damage unless he 
proves that he is not liable for any of the part of the transport, where the loss, damage or delay 
may have occurred.  
Any stipulation derogating from this article is null.”
402
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Article 43 of the code determines the extent of the liability of the CTO. The article 
refers to the highest amount of damage sustained by the goods in case where no 
judicial rule is determined to apply to the part or those parts of transport where the 
damage may have possibly occurred.403  Thus, if loss or damage occurs during a 
combined transport involving all four modes of transport, which is by sea, rail, road or 
air and the damage cannot be localized in order to determine the liability of the CTO 
then, the mode of transport which imposes the highest level of liability on the 
operator will be applicable. This provision is mandatory. Thus, any contrary 
agreement made by the parties will be null and void.404 
Concerning the limitation period for action under multimodal contracts, article 
1722 of the Civil Code provides in it paragraph (2) that, in cases where the loss is 
not localized, the limitation period will be favourable to the claimant. That is, the 
longest time limit within the rules and regulations applicable to various modes of 
transport, will apply. Therefore, the provision imposes a relatively high level of 
liability on the CTO in cases where the loss cannot be localized. 
Finally, the Dutch Civil Code also includes provisions concerning the “combined 
transport document”, covering issues such as the content of the CT document, it 
evidentiary value that could either be negotiable or non-negotiable.405 However, the 
CT document is not a prerequisite for applicability of the regulations relating to 
multimodal transport agreement, but the legislature has provided the option of using 
a document in the framework of this type of agreement.406 
5.3.3 India407 
 
India‟s Multimodal Transportation of Goods Act 1993 regulates the multimodal 
transportation of goods from any place in India to a place outside India,408 involving 
two or more modes of transport on the basis of a single multimodal transport 
contract. Thus, because the Indian business environment is moving faster than ever 
before, the increase in competition leads to both quality and profitability having to be 
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preserved. Owing to this fact, trade in India desperately requires an efficient and 
simpler door-to-door liability system to avoid the ambiguity and imbalance of 
interests between operators and cargo owners. Thus, the government, in the 
absence of an international enforceable convention on multimodal transport, 
instituted the Multimodal Transportation of Goods Act 1993.409 
The Act‟s effective implementation is dependent on the necessity that, it 
requires all acting MTOs within the national territory to be registered and to follow the 
required regulations and conditions provided by the Act for registration of the 
MTOs.410 
Moreover, the Act defines terms such as carrier, consignee, consignor, 
delivery, endorsee, endorsement, goods, mode of transport, MT contract, MTO, as 
well as negotiable and non-negotiable multimodal transport documents. The Act 
does not define multimodal transport document, but merely defines a multimodal 
contract as “a contract entered into by the consignor and the MTO for multimodal 
transportation”.411 
The Act adopts the modified network liability approach in determining the 
liability of the MTO. As a result, in both cases of localized and non-localized 
damages of goods, the Act determines the limitation of liability of the MTO with 
respect to the relevant law applicable to the stage of transport during which the loss 
or damage is known to have occurred.412 In cases of delay in delivery, the Act adopts 
provisions similar to the UNCTAD/ICC Rules and the MTO is made liable for loss or 
damage arising from delay if the consignor made a declaration of interest regarding 
timely delivery, accepted by the MTO.413 The Act also provides that the claimant may 
treat the consignment as loss or damage if it has not been delivered within ninety 
consecutive days following the date expressly agreed for delay or the date it should 
have been reasonably expected to be delivered.414 
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The provisions dealing with limitation of the MTO‟s liability are based on the 
amount provided by the Hague-Visby rules as adopted by the UNCTAD/ICC Rules. 
Thus, the MTO is limited to 2 SDR per kilogram of the gross weight of the 
consignment lost or damaged, or 666.67 SDR per package or unit, whichever is the 
higher. However, where the MT contract does not involve any carriage by sea or by 
inland waterways, the liability limit is increased to 8.33 SDR per kilogram of the 
goods lost or damaged.415 
Finally, the Act provides a wide option regarding jurisdiction based on those of 
article 26 (1) of the MT Convention, giving the claimant a wide option for instituting 
an action. It also initiates an out-of-court settlement of disputes relating to multimodal 
transportation of goods by arbitration, and the time bar for action against the MTO 
not exceeding a period nine months.416 The Act also provides the MTO a right of lien 
for payment of freight under the MT contract which is not to be considered as delay 
in delivery417. 
5.3.4  China 
 
The past decades have witnessed the fast development of international trade and 
modern transport in China. Like in most other countries in the world, the legal 
problems surrounding multimodal transport continually emerge.418 With regards to 
the foreign interests involved in multimodal transport contracts, China in its article 
145 of her Civil Law and article 126 of her Contract Law provides grounds for 
disputes resolution between contractual parties.419 Hence, the Chinese law on 
multimodal transport contracts is based on her domestic laws and international 
conventions. In cases where parties have not made any choice of law in a dispute 
arising from a breach of a multimodal transport contract, the law of the country to 
which the contract has the closest connection, shall apply.420 In this regard, 
multimodal transport contracts in China are largely regulated by the Chinese laws 
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and regulations. The most important legislations are the Maritime Law and the 
Contract Law. 
5.3.4.1 Maritime Code 1993, Chapter IV, Section 8: Special Provisions Regarding 
Multimodal Transport Contract  
 
China Maritime Code, drafted almost 40 years ago, only entered into force in 1993. It 
is largely modeled on the Hague, Hague-Visby and Hamburg Rules as well as other 
international conventions. The Code consists of 278 Articles divided into 15 
Chapters. Chapter IV, section 8 is devoted to regulating multimodal transport 
contracts.  Article 102 of Chapter IV defines multimodal transport in conjunction with 
multimodal transport operator similarly to that of the 1980 UN Convention on 
multimodal transport. The article also defines the period of responsibility and lays out 
the liability of the multimodal transport operator. 
5.3.4.2 Contract Law 1999 
 
The Contract Law consists of 23 Chapters and 428 Articles. It is divided into three 
sections, namely: General Provisions, Specific Provisions and Supplementary 
Provisions. Among them, the Specific Provisions deal with 15 contracts, including 
contracts of transportation in its Article 288 of which section 4 deals with contracts of 
multimodal transportation. 
5.3.4.3 Regulations Governing International Multimodal Transport of Goods by 
Containers, 1997421 
 
These regulations entered into force on 1 October 1997. Its rules apply mandatorily 
to the international multimodal transport of goods by container through waterway, 
highway and railway from a place in one country to which the international containers 
are transported in charge of an international multimodal transport operator to a 
designated destination of delivery, located in a different country. These rules do not, 
however, cover international multimodal transport of containerized air freight.422 The 
regulations consist of 8 Chapters and 43 Articles regulating international multimodal 
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transport of goods by containers, including its liability, documentation and claims 
arising under multimodal transport contracts. 
5.3.4.4 The Interaction between the laws and regulations 
 
In China the network liability system is adopted both in international and domestic 
carriage. The relevant rules can be found in articles 105 of the Maritime Law and 
articles 321 of the Contract Law. If the goods are damaged or lost when a certain 
mode of transport is used, the law in relation to that mode of transport shall apply. 
For international carriage, therefore, the applicable law may be for ocean transport, 
subject to the Hague or Hague-Visby Rules, for a road transport, the CRM, for rail 
transport, the COTIF and for air transport, the Warsaw Convention. For a domestic 
carriage, the major national laws are the waterway Carriage Administrative Law, the 
Road Carriage Law and the Civil Aviation Law.423 
Where loss cannot be localized, the Maritime Code will be applicable if the 
international carriage depended on maritime legislation. But in the absence of sea 
legislation, the Contract Law applies. However, the current legal framework in China 
provides that where the sea legislation is involved in a multimodal transport carriage 
contract of an international nature, the Maritime Code (Chapter IV, Section 8) 
allocates Special Provisions regarding multimodal transport contract. Likewise, in the 
absence of sea legislation where the carriage is domestic, the Contract law 1999 will 
apply.424 
For international carriage of goods by container, there is a special subsidiary 
legislation applying mandatorily to the international multimodal transport of goods by 
containers on waterway, highway and rail from a place in one country at which the 
international containers have been taken in charge by the MTO to a designated 
destination of delivery located in a different country.425 This legislation does not, 
however, apply to international multimodal carriage of goods by container air-
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borne.426 The liability of the MTO is defined under article 103 of the Maritime Code 
and articles 317 and 318 of the Contract Law.427 
Generally, the Laws and Regulations dealing with multimodal transportation of 
goods in China allocate the basis of liability of the carrier as well as some exceptions 
on which the carrier may rely in order to escape liability for loss, damage or delay in 
delivery of goods in his custody. However, in case of any loss or damage to goods 
sustained as a result of delay, the carrier may be held liable for economic losses 
arising from the delay in delivery of the goods.428 Nonetheless, irrespective of all the 
various perspectives of multimodalism in the above mentioned regions, sub-regions 
and countries, the MT Convention and the UNCTAD/ICC Rules on Multimodal 
Transport Document remain their source of utilization.429 
This chapter attempts to provide an overview of laws and regulations on 
multimodal transport enacted at regional, sub-regional and national level. The 
chapter focuses as well on some jurisdictions and their adoption of either the 
network liability system or the modified network liability system to determine the 
liability of the MTO. Moreover, in order to limit difficulties arising from multimodal 
transport operations and making the door-to-door services effective, regional or sub-
regional and national laws and regulation, provide provisions requiring the 
registration of all multimodal transport operators and thus rendering effective their 
various adopted multimodal transport documents. 
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CHAPTER 6 
 
The Rotterdam Rules Liability 
Effects on Multimodal Transport 
6.1 Introduction 
 
It should be noted that the regulation of liability arising in connection with the 
international carriage of goods by sea has over the past decades become 
increasingly diverse. Many states are contracting states to the Hague or Hague-
Visby Rules. The Hamburg Rules, which on the other hand, only entered into force in 
1992, were designed to provide a modern successor to the Hague-Visby Rules, but 
failed to attract widespread acceptance. Although the Hamburg Rules are now in 
force in 34 nations, none of the major shipping nations has ratified the convention. 
Hence, three mandatory liability regimes, namely the Hague Rules, Hague-Visby 
Rules and the Hamburg Rules have come to co-exist internationally. The exponential 
growth of containerization and the consequent change of international patterns and 
requirements have increased the need for appropriate modern regulation. In relation 
to multimodal transportation, no uniform international liability regime is in force, the 
international legal framework is particularly complex and the liability continues to be 
governed by existing unimodal conventions alongside increasingly diverse national, 
regional and sub-regional laws and contractual agreements. It is, therefore, due to 
this complexity and unpredictability of the liability system governing multimodal 
transportation of goods that lead to the drafting of the United Nations Convention on 
Contracts for International Carriage of Goods Wholly or partly by Sea on December 
11, 2008 and signed in The Netherlands city of Rotterdam on September 23, 2009 
by 16 states and then 4 states later on, making a total of 20 signatory states. The 
Convention is, therefore, referred to as “The Rotterdam Rules”.430 
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The Rotterdam Rules encompass multimodalism in one convention.431 The 
Convention establishes a more modern, uniform legal regime governing the rights 
and obligations of shippers, carriers and consignees under a contract for door-to-
door shipments that involve international sea transport.432 
According to Professor Michael Sturley,433 the Rotterdam Rules represent an 
evolution of existing regimes into the modern era rather than a revolution, as its 
deals with containerization of goods under multimodal transport. It increases as well 
the liability of the carrier for damage to cargo that occurred partly at sea and on land 
including all performing parties, such as stevedores, during the entire carriage 
transaction.434 
The aim of the Rotterdam Rules is to extend harmonized international rules 
already in existence, and achieve uniformity of admiralty law in the field of maritime 
carriage. Therefore, updating or replacing many provisions in the Hague, Hague-
Visby and the Hamburg Rules as they do not efficiently cover the carriage of goods 
in containers under a multimodal transaction. Hence, the inefficient application of 
national, regional or sub-regional laws on multimodal transport claims due to the 
international nature of the carriage, the Rotterdam Rules provide more clarity in 
determining the responsible party during an international carriage of goods by sea 
under the multimodal transport system.435 Article 26 and 82 of the Rules determine 
the liability for multimodal operators in case of loss, damage or delay to goods based 
on the application of the uniform liability system that does not take into account the 
stage at which lost or damage to goods occurred, nor the event that led to the delay 
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in delivery of the goods, provided the sea legislation is international.436 Article 26 of 
the Rules governs the applicability of liability on carriage proceeding or subsequent 
to sea carriage of goods: Maritime plus approach only applies in relation to the 
contracting carrier and the sender or the consignee; thus maritime performing parties 
are subject to the carrier‟s obligations and liabilities under the Convention. Therefore, 
where the consignor decides to sue a performing land carrier, the applicable 
transport liability regime applies regardless of whether the ancillary transport has 
been performed under an international mandatory regime.437 Article 82 governs the 
status of international conventions regulating the carriage of goods by other modes 
of transport.438 Regardless of the dominant mode of transport use in an international 
multimodal transportation, the Rotterdam Rules will only depend on the present of 
international sea legislation for it to apply on a multimodal transport contract. This, 
however, had led to many of controversies regarding the Rules. 
Despite the effort made by the Working Group III of UNCITRAL to replace the 
out-dated international maritime conventions which do not fully apply to modern 
trade practice,439 and adopt the Rotterdam Rules. The Rules nevertheless suffered 
criticism. According to William Tetley,440the Rotterdam rules limit its scope of 
application by applying only to multimodal transport contracts that include carriage 
by sea as one of the legislations; therefore it will not apply to multimodal carriage by 
air or road. Hence, the rules failed to create a uniform body of law that will fully 
govern multimodal transport contract, and rather added to the complexity of the 
existing multimodal transport regimes.441 
Moreover, the Rotterdam Rules with the intention of replacing the Hague-
Visby and the Hamburg Rules extended its scope of application to govern the door-
to-door442 transport known to be “wet multimodal transport” as opposed to the 
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“tackle-to-tackle”443 period of responsibility measured under the Hague-Visby Rules 
or the port-to-port444 period of responsibility under the Hamburg Rules. This chapter 
proceeds to examine the Rotterdam Rules‟ scope of application in relation of the 
liability to parties under multimodal transport contracts as well as their limitations. 
6.2 Clarification Concerning the Liability of Parties in Multimodal 
Contracts under the Rotterdam Rules 
 
The Rotterdam Rules established a clearer manner of determining the party 
responsible and accountable in case of default in regards to goods as it provides a 
well-defined role of a shipper, such as its obligation to have the goods ready for 
transport in a timely manner and as well as the carrier‟s obligation to deliver to good 
safely at their destination. Thus, unlike other conventions, the Rotterdam Rules 
extend its liability applicability to a chain of parties involved in the carriage process 
from start to finish, as such increasing the carrier‟s liability because parties such as 
stevedores and the carrier are jointly liable.445 It also extends the time bar for claim in 
case of damage to goods from one year to two years to be applicable to member 
countries under the Hague and the Hague-Visby Rules, owing to the fact that many 
states are party to the convention. In addition it requires the name and address of 
the carrier to be stated on the transport document so as to ease claims 
procedures.446 
The carrier is bound to exercise due diligence to crew; equip the ship 
throughout the voyage including the holds and containers in regards to fitness and 
safety for reception, carriage and preservation of the goods. The exercise of due 
diligence, therefore, covers the entire period the goods are under the carrier‟s 
control.447 The carrier‟s door-to-door period of responsibility, as expanded by the 
Rotterdam Rules, begins when the carrier or a performing party receives the goods 
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for carriage and ends when the goods are delivered; therefore the Rules cover the 
period within and outside the port area.448 
6.2.1 Obligations, Liabilities, and Limitation of the Carrier 
 
The Rotterdam Rules‟ provisions, including carriers‟ responsibilities and the 
limitations of liability as well as damages that apply to carriers, are extended to any 
“maritime performing party” who physically performs any of the carrier‟s 
responsibilities under a contract for the carriage, handling, custody or storage of the 
goods, at the carrier‟s request or under the carrier‟s supervision or control. Thus 
terminal operators, stevedores, carriers exclusively within a port area, and other 
maritime agents or subcontractors of the shipment of goods from receipt by the 
carrier, or its agent until delivery to the consignee, are subject to the Rotterdam 
Rules and are entitled to the defences and limitations of the Rules. Inland carriers 
are not subject to the Convention‟s provisions, and will continue to be governed by 
any applicable domestic or international law.449 Hence, the Rotterdam Rules only 
apply to multimodal transport involving international sea legislation, though these 
Rules also allow the application of national or regional laws and regulations as well 
as international unimodal liability regimes when multimodal carriage does not involve 
sea legislation as per article 82 of the Convention.450 
6.2.2 Scope of Application 
 
The liability regime of the Convention is a hybrid of the Hague and the Hamburg 
Rules.451 Article 14 of the Rotterdam Rules refers to the obligation of the carrier 
similar to that of article 3(2) of the Hague-Visby Rules, though that of the Rotterdam 
Rules applies to all contracts of carriage connected to sea and other legislation.452 
The Convention is based on the presumption of fault substantially like the 
Hamburg Rules; thus the carrier is liable for loss, damage and delay, unless the 
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carrier proves that there was no causative fault of its own, or of any of its performing 
parties.453 However, the presumption of fault is rebuttable. Thus giving room for the 
carrier to prove that the loss or damage was caused by one of the possible perils 
contained in article 17 of the Convention, though the claimant may counter-claim, 
provided that he proves that loss or damage was caused due to carrier‟s fault or 
failure to exercise its obligation as prescribed under article 14.454 
The Rotterdam Rules‟ application vis-à-vis third parties, irrespective of the contract 
of carriage exclusion in its article 6, the Rules simply aim to protect any party that is 
not involved in the negotiation of an excluded contract.455 
6.2.3 Limitation of the Carrier’s liability 
 
The carrier‟s limitation of liability under the Rotterdam Rules follows the general 
trend in previous international conventions (Chapter 12 of the Rotterdam Rules). 
Thus, according to the general trend, cargo-owners are not beneficiaries of the 
limitation liability.456 The Rules adopts a dual standard in order to fix the amount of 
the limits based on the packages or shipping units subject to the claim or dispute and 
not to the total amount of the cargo covered by the bill of lading.457 The Rotterdam 
Rules maintain the SDR as the unit of account very similar to the Hague-Visby Rules 
but includes a special limit for delay, factored as up to 2.5 times the freight payable 
on the goods delayed.458 Therefore, the limitation of liability for the loss or damage to 
goods will be measured 875 SDRs per package and 3 SDRs per kilogram of gross 
weight of the goods lost or damaged, whichever is higher.459 
In terms of compensation to damage incurred by the goods, the value of the 
goods at the place of delivery, referring to a commodity-exchange price, market price 
or if none, to the normal value of the goods of the same kind and quality at the place 
of delivery will be taken into consideration.460 
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Although the Rotterdam Rules regulate the contract of carriage, they also pay 
attention to the people other than the contracting parties. As such, Tomotaka Fujita 
in his publications, “The Coverage of the Rotterdam Rules”, outlined three different 
questions: 
Who, other than the carrier, is liable under the Rotterdam Rules? 
Whose acts or omissions are attributable to the carrier? 
Who is entitled to a defence and limitation of liability under the Rotterdam Rules? 
By means of these questions, the author makes it clear that, though the Rotterdam 
Rules cover the door-to-door carriage in a multimodal transport, they, however, do 
not restrict the “Himalaya clause” concerning performing parties only as listed in its 
article 4, but also allow inland carriers, such as the road and rail carriers, to fall within 
its jurisdiction, independent of the maritime performing carrier.461 
The above notwithstanding, the Rotterdam Rules as a yard stick limits its 
liability clause to all “performing parties”462 which include any person who performs 
or undertakes to perform any of the carrier‟s responsibilities under a contract of 
carriage and who acts either directly or indirectly at carrier‟s request or under the 
carrier‟s supervision or control. Unlike the other international conventions, such as 
the Hague, Hague Visby or the Hamburg Rules whose liability regulations are 
attributed to the “performing carrier” or the “actual carrier”, the Rotterdam Rules do 
not only limit provisions to include the sub-carrier who performs the actual carriage, 
but also include other persons in the performance of the carriage, such as 
stevedores and terminal operators. However, the Convention does not apply its 
liability provisions to purely domestic land transportation. It therefore implies that, the 
Rules only restrict it liability to maritime performing parties.463 As a result, inland 
carriers who transport goods to neighbouring towns, depend exclusively on domestic 
land-transport policy. According to the UNCITRAL Working Group, it was thought to 
be far reaching for the Rotterdam Rules to intervene with domestic land transport; 
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hence, persons not listed in Article 4 of the Convention cannot enjoy the benefits of a 
defence and limitation of liability.464 
6.2.4 Time bar for Action 
 
The Rotterdam Rules, also extend the period for claims to be brought for action 
when compared to the Hague or the Hague-Visby Rules. Article 62 provides a time 
bar of 2 years commencing on the day on which the carrier has completed delivery 
of the goods or, if there is no delivery, on the last day on which the goods should 
have been delivered.465 After this prescribed period of two years, the applicable law 
of the jurisdiction may allow the institution of an action for indemnity. 
6.3 Factors Limiting the Application of the Rotterdam Rules under 
Multimodal Transport Contracts 
 
Firstly, the Preamble of the Rotterdam Rules, aimed at binding universal regime to 
support the operation of contracts of maritime carriage involving other modes of 
transport, is highly contradictory as it limits the application of the Rules exclusively to 
multimodal transport involving sea legislation. Therefore, the Rules will not apply to 
multimodal carriage by air and road but rather apply to multimodal carriage by sea 
and road.466 
Secondly, Article 26 of the Rules also states that, if goods are damaged 
before or after loading or discharge from the ship, other international instruments 
have precedence over the provisions of the Rotterdam Rules. For example, under a 
contract of multimodal carriage of goods involving carriage by road and sea, the 
Rotterdam Rules will apply only to the maritime portion of the multimodal carriage 
and not to the road portion, be it before the period of loading or after the discharge of 
goods from the ship. Consequently, the “Draft Convention on Contracts for 
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International Carriage of Goods Wholly or Partly by Sea” can on occasion only apply 
to the carriage of goods wholly by sea.467 
Thirdly, the Rules apply the network liability system; therefore giving 
precedent to other instruments to apply in case of damage to goods in the course of 
transportation. This, however, creates unpredictability regarding endeavours to 
determine the limitation of liability of the contracting parties. Therefore, the existence 
of different unimodal international conventions and national laws with different limits 
of liability may create a very difficult situation for parties to the contract of carriage in 
order to determine the applicable limit. Hence, Article 26 of the Rules places a heavy 
burden on the cargo claimant who in most cases would not be familiar with the 
limitations of a carrier‟s liability under various unimodal conventions and would have 
no chance to predict the outcome of his potential claim.468 
Fourthly, the optional nature of the jurisdiction and arbitration provisions of the 
Rotterdam Rules is not mandatory.469 States that have ratified the Convention are 
given the choice to decide whether the provisions on jurisdiction and arbitration are 
binding on their contract. Therefore, not all the states which ratify the Rotterdam 
Rules will be bound by the provisions of jurisdiction and arbitration of the Rules. As a 
result, parties in multimodal carriage contracts governed by the Rotterdam Rules will 
be forced to abide by the declaration made by their contracting parties‟ states. If the 
contracting party‟s state chose the jurisdiction and arbitration provisions of the 
Rotterdam Rules, then the multimodal carriage contract will be bound by the 
provisions. On the other hand, if this is not the case, the contracting parties will be 
obliged to adopt a certain jurisdiction and arbitration regime to govern the contract. 
Consequently, the contract will have to deal with the two different regimes: the 
Rotterdam Rules which generally govern their contract and at the same time deal 
with some other regime governing jurisdiction and arbitration provisions of their 
contract. This optional nature of the Rules is a quite confusing exercise for the 
parties. It does not help by unifying the rules nor does it create legal certainty in 
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regulating multimodal transport of goods, but adds to the complexity of the existing 
regulatory regimes.470 
However, regarding the limited aspects of the Rotterdam Rules mentioned 
above, Professor Tomotaka Fujita471 presented a speech to the CMI Colloquium in 
Buenos Aires (Argentina), where he made mention of three innovative aspects of the 
Rotterdam Rules, which included: the scope of application, which he outlined as the 
least innovative aspect of the Rules, followed by the period of responsibility of the 
carrier which covers the door-to-door transport in line with modern containerized 
transportation, and lastly, the persons involved in the performance of a contract of 
carriage, which he believes, is the most comprehensive aspect of the Rules.472 The 
Rotterdam Rules as a legal document, according to Tomotaka Fujita, is one of the 
most comprehensive regimes for international carriage of goods and is an invaluable 
contribution to the uniformity of transport law.473 
Nonetheless, despite the comprehensiveness of the Rotterdam Rules, there 
still arise a number of conflicting issues when dealing with other international 
unimodal conventions. A good example will be in regard to the Convention governing 
international carriage of goods by road (CMR).474 Its article 2 regulates multimodal 
transport liability issues and therefore will create confusion in a situation where a 
contracting state adhering to the Rotterdam Rules, who is also a party to the CMR, 
decides to base its contract of carriage under both regimes. Thus, the court under 
this jurisdiction will not be left with any option, but to apply different rules provided by 
the different liability regimes.475 For instance, one convention provides for a time bar 
of one year and the other a two-year time bar. If the action is brought after 15 
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months have passed, the court will violate one of the conventions whether it holds 
the carrier liable or not. Therefore, conflicts will always arise in trying to apply the 
suitable regime in a multimodal transport contract bound under both the Rotterdam 
Rules and any unimodal international convention such as the CMR.476 Since Article 2 
of CMR applies to land legislation of a multimodal contract of carriage which consists 
of a road and sea carriage. Therefore, the conflict existing between the Conventions 
is well founded and cannot be ignored.477 
Finally, despite the effort made by the UNCITRAL Working Group III to adopt 
the Rotterdam Rules with the sole aim of encompassing all modes of cargo transport 
into one international convention, most European states found it contradicting with 
their existing mandatory inland-liability regimes, especially in cases of non-localized 
damages under multimodal transport contracts. The limitation level as well was 
noticed by these European states to be higher than those of the Hague–Visby Rules 
which most European cargo-owner states have ratified, making it difficult to predict 
whether this Convention will enter into force or replace the Hague-Visby Rules as the 
dominant international liability regime for maritime carriage.478 However, Professor 
Fujita concludes by attributing the complex nature of the Rotterdam Rules to the 
result of the complex issues involved in international carriage of goods contracts 
rather than a poor drafting technique.479 
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CHAPTER 7 
 
Conclusion and Recommendations  
7.1  Conclusion 
 
With the aim of resolving legal or contractual problems arising from multimodal 
transport contracts, this dissertation provides an overview of some of the physical 
and economic advantages of multimodal carriage over unimodal carriage since the 
advent of containerization. However, for any type of cargo claim, the objectives of 
the parties are in essence simple. The consignor, who suffered the loss and seeks to 
recover damages against the carrier responsible without any question, but the 
carrier, seeks to request, excluded or limited liability for that loss.480 This, as a result, 
portrays a complex situation when it comes to handling claims in a multimodal 
transport contract, as it involves different stages and modes of transportation. Thus, 
for a multimodal transport contract, it is common that a network system of liability is 
applied in practice. However, the situation becomes more intricate if more than two 
domestic laws or international conventions apply to the different parts of a 
multimodal transportation, and as a result leads to very low predictability and high 
litigation costs.481 
Nonetheless, modern shipping practice is chiefly part of multimodal 
transportation, which is an end-to-end transaction involving a single carrier. The 
carrier, therefore, transports goods from the place of shipment to the destination by 
means of at least one other mode of transportation usually over land, by rail or truck 
holding a single document of transportation carrying information of the cargo being 
transported.482 
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According to Vibe Ulfbeck,483 “The phenomenon of global economy has 
increased trade across borders and the general tendency of business to outsource 
production to other countries”. Therefore, the demand for international transport 
services has grown steadily over past decades and the transportation methods of 
goods are safer today than was previously the case. This notwithstanding, goods still 
frequently undergoes damage during transportation. Thus, the absence of a globally 
ratified liability regime for multimodal transport raises the question of liability of the 
carrier performing international transport”.484 
The massive growth of containerization which introduced the modern concept 
of multimodal transport shifted the cargo-delivery system from “port-to-port” to “door-
to-door”, thereby enabling the efficient and cost-effective movement of goods under 
the responsibility of a single transport operator, known as a Multimodal Transport 
Operator (MTO).485 
The advent of containerization therefore greatly contributed to the widespread 
practice of multimodalism which thus rendered increased safety conditions to the 
cargo transported under this mode of transport. This therefore helped resolving the 
legal problems linked to the practical performance of a multimodal transport contract. 
Current unsolved problems remain; how can questions emanating from the different 
systems of liability be solved? These unsolved problems still cause much confusion 
to claimants, who are often considered unprotected as they are often faced with 
liability issues of different mandatory regimes which are not in conformity with those 
of their jurisdiction.  
As it appears from the study, most of the socio-economic advantages brought 
by multimodal transport are excellent, but the legal aspects remain a night-mare. 
Owing to the fact that pertinent legal issues determining multimodal contract have 
not yet been met, merchants still do not properly define their contractual risks on 
liability issues, limitation, time bar and jurisdiction. Meanwhile, the law dealing with 
liability issues in relation to transport between different countries is being regarded 
as one of the most internationally implemented areas of the law. Thus, international 
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uniformity needs to be achieved by the adoption of international conventions and 
their provisions as they exist must generate general interest which will encourage 
their ratification and safe measures of implementation at domestic level. Today, 
there exist different liability regimes for different modes of transport. The Hague or 
Hague-Visby Rules for ocean carriage, the Warsaw Convention and its successor, 
the Montreal Convention established international rules for air carriage. The 
Convention governing carriage of goods by sea and that for carriage by air are the 
most international adopted conventions, while the inland-carriage rules vary from 
one region to another.486 This notwithstanding, the existing cargo-liability regime 
covering carriage of goods by sea seems out-dated and other distinct modes of 
transport liability regime seems unsuited to deal with multimodal carriage.487 
The MTO‟s liability is still so flexible with changes depending on where the 
loss of or damage to goods has taken place. Thus, most jurisdictions have adopted 
the network liability system. This system defines liability of the MTO with reference to 
localized damage, subject to the provisions of mandatory international conventions 
or national, regional and sub-regional laws applicable to the particular stage of 
transport during which the loss or damage occurred. Where damage cannot be 
localized, the MTO‟s liability is often made subject to general provision of the law, 
which may not be easily determined in every case, especially where goods have 
been containerized, since it may be difficult to ascertain precisely when the loss 
occurred and damage, which only become apparent at destination, may have been 
caused by an unknown event during the early stage of transport. Hence, it will be 
better if there were a uniform basis of liability for the entire voyage.488 
However, following the approach of the MT Convention, several legislations 
adopt the modified network liability system based on presumed fault or neglect. The 
modified network liability system happens to be the most effective approach utilize in 
determining the cargo carrier‟s liability under a multimodal transaction. As mentioned 
earlier in chapter 3, the modified network liability system does not rely on the stage 
at which damage to goods occurred nor, on the availability of a liability regime to 
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apply, but it rather provides provisions of the MT Convention to deal with liability 
issues generated by the breach of contract under multimodal transactions. 
Moreover, the pure network liability system is also an effective tool to deploy 
in order to determine the liability of a cargo carrier under a multimodal carriage 
contract, though it generally assumes a unimodal scenario that does not cover the 
whole course of multimodal transport, but rather depends on the stage at which the 
loss or damage occurred. However, the network liability model is not clear about the 
carrier‟s liability, limitation after shipment and before damage or loss has actually 
occurred and located. In addition, locating damage can also be a demanding task 
and therefore not actually always possible.  
This notwithstanding, regional and sub-regional organizations have adopted 
multimodal transport laws and regulations for their member countries which were not 
entirely uniform but varied in approach in order to resolve essential issues dealing 
with liability in multimodal transportation of goods as pointed out in Chapter 4. 
Generally, the desire to reach uniformity of the law governing multimodal 
transport is far from being achieved. The present situation may be characterized by 
uncertainties pertaining to the law applicable to multimodal transport operations, 
making it difficult for parties to assess in advance the risk involved. As can be seen 
from the foregoing, past attempts have failed to produce a widely acceptable legal 
instrument for multimodal transport. The early initiatives under the auspices of 
organizations such as the UNIDROIT, CMI, UNENCE and the earlier IMCO, resulted 
in the elaboration of the TCM Draft Convention which failed to go beyond the 
proposal stage. The Draft was considered in some sectors to be less effective to 
achieve the objective of uniformity and efficiency in multimodal transportation.489 
In 1980 the MT Convention which provided a “Uniform System of Liability” 
with the exception of limitation amounts, faced strong resistance from major maritime 
interests. While the Convention did not receive sufficient ratifications to enter into 
force, it has been widely used by most jurisdictions as a model when enacting 
legislation to govern multimodal transport. In this context it is interesting to note that 
the world-wide survey carried out by the UNCTAD Secretariat, concerning the 
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feasibility of a new international instrument for multimodal transport, revealed 
considerable support for the revision of the MT Convention, with some expressing 
support for the Convention as originally adopted.490 
The recent UNCITRAL Draft Convention on Carriage of Goods [Wholly or 
Partly] [by Sea] known as the “Rotterdam Rules” could have been an opportune 
instrument for making a further attempt at unification of the laws governing 
multimodal transport. However, the approach adopted by the UNCITRAL Draft 
Convention does not seem to reflect the objective of a multimodal regime for 
establishing one set of liability rules to cover the entire multimodal movement of 
goods under the responsibility of one operator. Instead, the Draft Convention 
contends itself by extending the application of a maritime liability regime to 
multimodal transport, without giving serious consideration to the specific issues 
emanating from this type of carriage.491 
Despite the attempts made by some international institutions to achieve a 
uniform rule governing multimodal transport, none has gained international 
recognition. Apart from the UNCTAD/ICC Rules for Multimodal Transport 
Documents, which possess a meaningful contractual nature, and its provisions also 
feature more often than in contractual multimodal documents such as FIATA FBL, 
BIMCO, COMBIDOC. Thus, the UNCTAD/ICC Rules for Multimodal Transport 
Documents are not suitable means for achieving international uniformity. 
The fact that the Rotterdam Rules are not yet enforced in order that countries 
could enhance global-trade competitiveness, especially developing nations so as to 
maximise profit from efficient and cost-effective transport practice, a need for 
harmonization of the legal environment for multimodal transport to ensure a uniform 
liability regime and protection of interest of all concerned is highly important. This will 
therefore drive more countries towards global economic integration and avoid the 
fragmentation of legal claims, as well as conflicting application of national, regional 
or sub-regional laws and regulations in regards to multimodal transport. The 
UNCITRAL draft convention was initially conceived as a port-to-port convention in 
2002 and later on took the initiative for the wide-spread commercial practice of door-
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to-door transport. The UNCITRAL Convention actually suggested the extension of its 
original draft to multimodal transport.492  Nevertheless, cargo liability regimes reports 
have been presented in the form of questionnaires by some authors who realized the 
importance of adopting a common liability regime.493 Although a uniform liability 
model seems to be more preferred, there is still not an ideal solution for multimodal 
contract liability issues. As such, the UN Convention on Carriage of Goods Wholly or 
Partly by Sea, the “Rotterdam Rules” mainly rely on the uniform solution concept to 
resolve liability issues in multimodal contract. It upholds recognition by adoption of 
the extension of the maritime liability regime to the inland carrier‟s liability. The 
Convention is based on the network liability system, and thus will not resolve the 
problems of unpredictability regarding multimodal transport that does not include sea 
legislation.  
7.2  Recommendations 
 
Scrutinizing the widely spread practice of multimodal transportation of goods today 
and all its economic advantages, it seems worth insisting upon a suitable legal 
instrument that will truly include all modes of transport in a single multimodal 
transport document.  
So far the Rotterdam Rules seem so complicated that they will not be ratified 
by the majority of countries in the next two decades. In any case, from the viewpoint 
of the speed and convenience of multimodal transport operations, it makes sense to 
cover the entire transport industry with a single document so as to avoid future 
uncertainties when determining liability issues of a cargo carrier under multimodal 
carriage contracts.494 To this end, therefore, contractual rules seem to be the best 
solution to define the liability issues in multimodal transport contracts. The 
UNCTAD/ICC Rules which depends on the modified network solutions have 
overcome the problem of whether the place of loss can be determined or not and, 
therefore, frees the cargo interests of the difficult and expensive problem of proving 
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where the loss of or damage to goods occurred. Thus, in linking both the statutory 
liability regimes and the contractual liability rules, the discrepancies between the 
mandatory carriage liability and limitation regimes, and the contractual liability and 
limitation regimes will be eradicated.  
Therefore, with the ultimate goal being to promote trade and provide the 
opportunity for goods to reach any market around the globe at a reasonable price 
and time, multimodalism contributes greatly to the achievement of this goal by 
reducing the cargo owners‟ risk during the transportation process of the goods. 
Firstly, the availability of strong, steel standardized-containers sizes, vessels, 
vehicles and cranes which handle these containers, provide extra protection to 
goods from being physically damaged. 
Secondly, the cargo owners‟ risks are being greatly reduced, as they can only 
rely on a single carrier in regard to damage to goods. The MTO bears all the 
responsibility for the safe carriage of the goods from start to finish. 
However, from the cargo owners‟ perspective, the existence of different 
liability and limitation regimes dependant on where the loss or damage occurred, this 
demonstrates that from the viewpoint of minimizing risk and encouraging trade, a 
true multimodal transport liability instrument has not yet been attained. 
It can therefore be said that the UNCTAD/ICC Rules are the purest form of 
multimodal transport contract rules currently available. The Rules to a large extent 
even out the inequalities between the bargaining positions of carrier and the 
consignor in a multimodal transport contract and as well provide a fairer deal for both 
importers and exporters. Hence, the UNCTAD/ICC Rules should be made globally 
implemented in the meantime while legal experts on transport law and international 
trade keep working on a fair international legal instrument that will reconcile all 
liability issues of multimodal transport contracts. 
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